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1 I. 

2 This matter concerns bank loans obtained by 2004 Democratic presidential candidate 

3 Senator John Kerry in December 2003, most of the proceeds of which he in turn loaned to his 

4 presidential primary committee, John Kerry for President, Inc. (“the Committee”). The 

5 complainant alleges that the Committee may have accepted, and the Senator’s spouse Teresa 

6 Heinz Kerry may have made, an unreported and excessive contribution “to the extent that [Mrs. 

7 Heinz Kerry’s] property rights in the Kerry family home or any other jointly-held property are 

8 pledged as collateral for any or all of the secured loans received by the Committee.” Complaint 

9 at 1. 
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As discussed below, publicly available property records raise the possibility that a senior 

lien on collateral property securing a $6.4 million loan Senator Kerry obtained in connection with 

‘sq 
Yr 12 his campaign may have caused his share of the collateral property to be less than the amount of 

a 13 

14 

the loan, thereby triggering a possible excessive contribution by Mrs. Heinz Kerry. Moreover, 

based on the operation of Massachusetts law governing tenants by the entirety, the available 
Pd 

15 information raises a question as to whether Mellon Trust made the $6.4 million loan to Senator 

16 Kerry on a basis that assures repayment, triggering possible violations of 2 U.S.C. 3 441b by the 

17 Committee and Mellon Trust. In order to obtain the facts necessary to analyze these issues 

18 hrther, we recommend the Commission find reason to believe that Teresa Heinz Kerry made and 

19 the Committee accepted an excessive contribution and that Mellon Trust made and the 

20 Committee accepted a prohibited contribution which it did not properly report. 

21 
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I. 11. FACTUAL AND LEGAL ANALYSIS 

A. Factual Background 

On December 18,2003 Senator John Kerry announced that he was loaning $850,000 to 

his presidential primary campaign and was seeking a mortgage on his personal residence to 

obtain additional campaign finds. Thomas B. Edsall, Kerry Mortgages Home to Keep 

Campaign Afloat; Fundraising Falling Short for Presidential Hopeful as Primaries Demand 

Increased Spending, The Washington Post, December 19,2003, available at 2003 WL 

67894691. At the time, Senator Kerry was facing strong opposition in the first two Democratic 

primaries -- the January 19,2004 Iowa caucuses and the January 27,2004 New Hampshire 

primary -- and was reportedly running low on funds to meet the increased staff, travel, and 

advertising demands leading up to them. Id.; Sharon Theimer, Kerry Taps His Own Fortune, 

The Deseret News, December 19,2003 at A10, available at LEXIS, News & Business Database; 

and Patrick Healy, Kerry Mortgage to Help Fund Race, The Boston Globe, December 19,2003 

at Al,  available at 2003 WL 66483547. 

The Committee’s disclosure reports reflect that Kerry in fact loaned his campaign $1.1 

million in the form of proceeds fiom a series of three “smaller” loans between December 12 and 

December 19,2003 as he was seeking a larger mortgage loan on his personal residence. 

According to the Schedule C-1s contained in the Committee’s January 2003 Year End Report, as 

amended, the loans comprising the $1.1 million derived fiom lines of credit at two banks, Mellon 

Bank, N.A and Citizen’s Bank. The Mellon Bank loans, $500,000 received on December 12, 

2003 and $250,000 received on December 19,2003, were reported as draws fiom an unsecured 

credit line. The third loan, $350,000 received on December 15,2003, was reported as a draw on 

a home equity line of credit fiom Citizen’s Bank that was secured by the Senator’s residence, a 
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town home located in the Beacon Hill area of Boston. The property owners of record for the 

residence are Linda K. Smith and Mellon Bank, N.A., Trustees of the T & J Louisburg Square 

Nominee Trust. Response of Teresa Heinz Kerry. Senator Kerry and Mrs. Heinz Kerry are the 

beneficiaries of the trust as tenants by the entireties. Id. and Response of the Committee at 2. 

Senator Kerry soon obtained the fourth and larger loan he was seeking fkom Mellon Trust 

of New England, N.A. (“Mellon Trust”), a $6.4 million loan secured by another mortgage on the 

Boston town home residence (alternatively referred to as “the collateral property”) on 

December 19,2003, and on or about December 23,2003, he officially announced that he 

borrowed those funds to lend to his campaign. Thomas B. Edsall, Kerry Lends Campaign $6.4 

Million; House Mortgaged as Funds Dwindle, The Washington Post, A Section, December 24, 

2003, available at 2003 WL 67895772. According to the Committee’s disclosure reports, 

Senator Kerry used the proceeds of the $6.4 million loan to pay off the previous three credit-line 

draws, apparently including interest on one or more of the loans, and loaned the Committee 

$1,787,965.80 on December 24,2003.’ On January 5,2004, he loaned the Committee an 

additional $3.4 million fkom the proceeds of the mortgage loan. Finally, on January 14,2004, he 

loaned the Committee $100,000, the source of which was reported as the Senator’s personal 

h d s .  All told, as of January 14,2004, Senator Kerry had loaned his Committee a total of 

$6,387,985.80, $6,287,965 of which he obtained through a bank loan and credit line draws. 

As discussed in Section 1I.B of h s  report, the Comttee’s  Schedule C-1s show the $6.4 mllion loan as 
two separate loans received on two separate dates. In the 2003 Year End Report, as amended Schedule C-1 shows a 
loan from Mellon Trust m the amount of $2,904,870 35 received on December 24,2003. Schedule A shows that 
Senator Kerry loaned the Comrmttee $1,787,985.80 on that date, and the Schedule C-1s for each of the earlier credit 
line draws state that these draws were “repaid through proceeds of 12/24/03 loan.” Thus, the $2,904,870 loan 
amount reported in the Schedule C-1 appears to consist of the $1,787,985.80 loaned to the Comrmttee and the 
repayment of the outstanding $1,100,000 m credit line draws, leavmg $16,884.55 unaccounted for. That amount 
may be the interest owed on the credit lme draws. Schedule C-1 contained rn the 2004 February Report shows a $3.4 
mllion loan from Mellon Trust dated January 5,2004. The mortgage document, however, recites that Senator Kerry 
signed a promssory note, dated December 19,2004, m the amount of $6.4 mllion. Attachment 1 at 2. 

I 
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1 The loan note and any related loan documents have not been provided, but the publicly 

2 available Mortgage and the Adjustable Rate Rider appended to it show that the $6.4 million loan 

3 provided for a 3.125% variable interest rate, periodic payments and a due date of January 1, 

4 2034. Attachment 1. News reports also indicated that the loan provided for interest-only 

5 payments for the first ten years of the loan, a fact that appears to be supported by the 

6 Committee’s monthly payments of $16,666.67 to “Mellon Private Mortgage” beginning in 

7 February 2004 for “loan interest” and by language in the Rider.2 

8 On July 2 1,2004, the Committee repaid the loans Senator Kerry had made to it, including 

9 interest and costs.3 
P4 

PYl a 10 B. Possible Excessive Contribution from Mrs. Heinz Kerw 

11 

12 

13 

Complainant asserts that the value of Senator Kerry’s interest in the jointly-owned 
w4 
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collateral property is “at best” $3.3 million based on a Boston Herald article that noted the City 

of Boston Assessing Department had assessed the property for tax purposes at $6.6 million as of 

14 January 3,2003. Accordingly, the Complainant maintains that the Committee accepted and 

15 Teresa Heinz Kerry made an unreported and excessive contribution “to the extent that” Mrs. 

16 Heinz Kerry’s property rights in the collateral property or other jointly-held property pledged as 

The Washmgton Post article that reported the mterest-only terms of the $6.4 rmllion loan stated that the 2 

Mortgage Bankers Association had calculated the monthly interest payments at a 3.125% rate to be $16,667, 
precisely what the Comrmttee began reporhng as payments for loan mterest m February 2004. See Thomas B. 
Edsall, Kerry Lends Campaign $6 4 Million, House Mortgaged as Funds Dwindle, The Washmgton Post, December 
24,2003 at LEXIS, News & Business Database. A provision of the kde r  govemng how and when the adjustable 
interest rate would be calculated appears to refer to mterest-only payments. It states in pertment part: “During the 
first 120 months of this loan, the Note Holder will detemne the amount of my new monthly payment that wll  be 
sufficient to pay the monthly interest charges on my loan at my new mterest rate. Beginning . .on January 1,2014, 
the Note Holder will detemne the amount of the monthly payment that would be sufficient to repay the unpaid 
pmcipal m fid1 on the Matmty Date at my new interest rate m substantially equal payments.” 

The Comrmttee properly repaid the loans to Senator Kerry prior to July 28,2004, the date he accepted the 3 

Democratic presidential nomnahon, in accordance wlth 2 U.S.C. § 441ab) and 11 C.F.R. 8 116.1 1. 
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collateral for secured loans received by the Committee exceeds $2,000, the 2004 limit on 1 

2 contributions by individuals to authorized committees. Complaint at 1-2. 

3 In response, the Committee states that the appropriate measure of the collateral property’s 

4 fair market value is its appraised value and appends to its response an Appraisal Report prepared 

5 for Mellon Trust that estimates the fair market value of the property as $12.8 million as of 

6 November 23,2003. Committee Response at 2-3. The Committee maintains that the $6.4 

7 million mortgage placed on the collateral property to secure the loan represents “Senator Kerry’s 

8 share of the market value” of the property. Committee Response at 2. Presumably then, the 

9 
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Committee disputes that Mrs. Heinz Kerry made an excessive contribution since it maintains that 

Senator Kerry’s interest in the collateral property is equal to the $6.4 million loan amount? 

Because he declined to accept public financing, Senator Kerry was permitted to use 

unlimited personal funds for his presidential primary campaign, including fbnds derived fiom 

assets owned jointly with his spouse. See 11 C.F.R. 0 110.10 and 2 U.S.C. 8 431(26). He was 
N 

14 also permitted to obtain a bank loan secured by property jointly-owned with Mrs. Heinz Kerry 

15 without a contribution resulting fiom her so long as his share of the property is equal to or 

16 exceeds the amount of the loan that is used for the campaign. See 11 C.F.R. 6 100.52(b)(4). See 

17 aZso 11 C.F.R. 9 100.33(a) and (c). As the candidate’s spouse, Mrs. Heinz Kerry was subject to 

18 the same $2,000 contribution limit in connection with the primary election as any other 

19 individual and reached that limit when she made a $2,000 contribution on December 31,2003. 

20 

The Comrmttee only indirectly addresses what it views as the lmplicit legal allegations of the complamt. In 4 

the mam, it asks that the Comrmssion dismss the complamt, calling it speculative, citmg its failure to cite to 
particular statutory or regulatory provision allegedly violated, and assertmg that the Appraisal Report sufficiently 
refutes the factual allegations m the complamt. 
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1 The central question then is whether Senator Kerry’s share of the jointly-owned residence was 

2 equal to or greater than $6.4 million loan mount. 

3 

4 

The Fair Market Value of the Collateral Properm 

The Appraisal Report submitted by the Committee was prepared for Mellon Trust by a 

5 certified appraiser with the intention that it be used “only for collateral analysis and/or portfolio 

6 management.” Appraisal Report cover letter dated December 16,2003. The appraisal estimated 

7 the market value of the collateral property as $12.8 million as of November 15,2003, the date the 

8 property was inspected by the appraiser. As noted by the Committee, the Commission has 

9 

10 

11  

12 

13 

acknowledged that an appraisal by an expert using an acceptable appraisal method is prima facie 

evidence of a property’s “usual and normal” market price, a regulatory term it has equated with 

the term “fair market value.” See Advisory Opinion Advisory 1984-60. Indeed, as a national 

bank, Mellon Trust appears to have been required to obtain an appraisal performed by a state 

certified appraiser. See 12 C.F.R. 5 34.43 (requiring an appraisal to be performed by a State 

T? 
El 
w 
4 
!’a 
r4 
$3 
RQ 

c3 
‘lf3 
Pd 

14 certified or licensed appraiser except for certain enumerated transactions none of which appear to 

15 be at issue here). 

16 Based on our review of the appraisal, we conclude that the appraisal was prepared by an 

17 expert using an acceptable appraisal method and thus constitutes prima facie evidence of the fair 

18 market value of the collateral property. The appraiser who valued the property and prepared the 

19 report appears to have been well-qualified: he is vice president and Director of Valuation and 

20 Consulting Services at a century-old Boston real estate firm; he has been state-certified since 

21 1992 and is certified as a general real estate appraiser, a category of appraiser requiring the most 

22 extensive education and experience; he has extensive experience in valuing properties in 

23 connection with sales, financing acquisition and property tax disputes, including numerous “high 
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1 end” residential properties; and he holds an MA1 designation fiom the Appraisal Institute, a 

2 voluntary professional association that issues this designation to members experienced in 

3 commercial, industrial and residential real estate valuation who have met fairly rigorous 

4 education and experience requirements, including comprehensive examinations beyond those 

5 required for state certification. See Appraisal Report at 9 and 12 and the Appendix (addressing 

6 the appraiser’s qualifications), 264 Mass. Regs. Code tit. 264 9 5.0 (listing licensure and 

7 certification requirements) and www . apprai salinsti t u te.ordabout/desimations. asD (concerning 

8 MA1 requirements). Moreover, the appraiser conducted the appraisal using a sales comparison 

9 
m 

10 w 
4 
b f l  1 1 
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approach and prepared his report in accordance with the rules of the Uniform Standards of 

Professional Appraisal Practice (“USPAP”), professional ethics and practice standards that have 

been adopted by the Massachusetts Board of Registration of Real Estate Appraisers.’ Mass. 

Regs. Code tit. 264 0 1 1  .O (2005) and Appraisal Report at 4. 

The fact that the assessed value of the property for property tax purposes diverges fiom 
f+J 

14 the market value determined by the appraisal is not enough by itself to rebut the prima facie 

15 showing that the fair market value of the collateral property as of November 1993 was $12.8 

16 million. Differences between the appraised and assessed values of property are not uncommon. 

17 One news article published just before the complaint was filed noted that a smaller townhouse in 

18 the area sold for $8.55 million in January 2004 and a home on the same street that was being 

19 gutted sold for $5.5 million in late 2003. See Glenn Johnson, Campaign 2004Kerry Loan; 3 

20 Boston Brokers See a Fair Appraisal, The Boston Globe, February 24,2004 at A20, available at 

The comparables used by the appraiser include condormruums and property sales datmg back three years 5 

from the date of the valuation, wluch at first blush raise concerns about whether these are truly comparable to the 
collateral property, a townhouse. However, the inclusion of larger condommums and earlier sales appears to result 
fiom the appraiser’s detemahon that the comparable market is the lugh-end luxury market in Boston’s Back Bay 
and Beacon Hill neighborhoods, a relatively small geographic area, a judgment that appears to be reasonable. 
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1 LEXIS, News & Business Database. Those sales figures are, respectively, 69% and 24% more 

2 than the 2004 assessed values of those properties. See also Thomas Keane, Jr., Tax Break Hits 

3 Close to all Boston Homes (op-ed), the Boston Herald, March 3,20004 available at LEXIS, 

4 News & Business database (based on the author’s random sample of 40 residential sales in 

5 Boston since January 2004, on average, the sales price exceeded the assessed value by 37%). 

6 Although the disparity between the appraised value and assessed value of the collateral property 

7 is larger than those examples, three real brokers consulted in connection with the appraisal 

8 opined that the Kerry residence would sell for between $13 million and $15 million. Appraisal 

9 

10 

Report at 64. See also Glenn Johnson, Campaign 2004 (three high-end Boston real estate 

brokers said the appraised value of the collateral property set an aggressive but not unreasonable 
(0 
(9 
Tr 
P d  
NII 1 1  value). 
4 

Tr 
a 

12 

13 

Given the generally persuasive nature of the Appraisal Report and the fact that an 

extensive inquiry into that Report would likely turn on technical concepts of real property 
PJ 

14 appraisal, we conclude that the preponderance of the currently available information supports 

15 relying upon the Appraisal Report as establishing the fair market value of the collateral property 

16 as $12.8 million. 

17 Senator Kerrv’s Share of the Collateral Propertv 

18 In light of the $12.8 million appraised value of the residence, Senator Kerry’s share of the 

19 collateral property is considered to be 50% or $6.4 million based on the representation that he 

20 and Mrs. Heinz Kerry are joint beneficial owners of the property as tenants by the entirety. 

21 Massachusetts law provides that a husband and wife are equally entitled to the control, 

22 management and possession of property held by them as tenants by the entirety. Massachusetts 

23 General Laws ch. 209, 5 1.  Each spouse holds a unitary title to the collateral property in which 
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1 the interests of each extend to the whole and each has an “indestructible right of survivorship, 

2 and the estate remains inseverable and not subject to voluntary partition.” Coraccio v. Lowell 

3 Five Cents Savings Bank, 612 N.E.2d 650,654 (Mass. 1993). Although Massachusetts permits 

4 either spouse to convey or encumber his or her individual interest in property held as tenants by 

5 the entirety without the consent of the other spouse, a lender acquires only the debtor spouse’s 

6 interest in the property subject to the survivorship interest of the non-debtor spouse which 

7 terminates should the debtor spouse predecease the non-debtor spouse. Id. See also In re: 

8 Snyder, 249 B.R. 40,44 (B.A.P. 1’‘ Cir.)(2000). In addition, for tenancies by the entireties 

9 

10 

created after February 11, 1980, the interest of a debtor spouse is not subject to seizure or 

execution by a creditor of that spouse as long as the property is the principal residence of the 
t5* 
a 
Tr 
4 
1’0 11 non-debtor spouse. Mass. Gen. Laws ch. 209, 5 1 (2004)! ‘ 

p-l 

q 12 
0 
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Given the limitations on each spouse’s ability to control the property, Senator Kerry 

cannot be said to have legal right of access to or control over the h l l  value of the property. See 
C’J 

14 11 C.F.R. 5 100.3(a)(“’Personal funds’ means . . . amounts derived fiom any asset that, under 

15 applicable State law . . . the candidate had legal right of access to or control over. . . ”). Rather, 

16 Senator Kerry’s share of the property is considered to be 50% of the property value for purposes 

17 of the FECA. See 11 C.F.R. 5 100.33(c)(personal funds of a candidate include one-half the value 

18 of property jointly-owned with a spouse unless the instrument of conveyance reflects otherwise) 

19 and Advisory Opinion 199 1-1 0 (permitting a candidate who held property in Massachusetts as 

20 

Public Records reflect that the Senator and Mrs. Heinz Kerry acquired the property m 1995 so this statutory 6 

provision applies 
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1 tenants by the entirety to consider one half of the equity in the property as his personal funds). ’ 
2 Even though Senator Kerry’s interest in the property on its face is equal to the loan 

3 amount, a review of publicly available mortgage documents raises the possibility that there may 

4 have been a senior lien on the property. The appraisal transmittal letter calls special attention to 

5 the “Additional Assumptions and Limiting Conditions” which reads, “I have not considered the 

6 effect upon value of any mortgage on the subject property.” On-line searches of the Suffolk 

7 County Registery of Deeds database reflected two other senior liens on the residence that had not 

8 been discharged as of the appraisal valuation date. The first lien was an October 1996 mortgage 

9 

10 

1 1  

12 

13 

in favor of Citizen’s Bank. A discharge of that $820,000 mortgage was filed on December 23, 

2003 although it is dated December 12,2003. Searches of the database revealed no discharge of 

a second lien against the property, also in favor of Citizen’s Bank. The second lien is a 

September 9, 1999 open-end mortgage in favor of Citizen’s Bank that secures a $450,000 home 

equity credit line issued to Senator Kerry. Attachment 2. This mortgage may have secured the 
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14 $350,000 credit line draw reported as one of the earlier December loans Senator Kerry made to 

15 his Committee. See supra, p. 3. 

16 The non-discharged Citizen’s Bank mortgage lien raises a concern as to whether Senator 

17 Kerry encumbered the collateral property in an amount greater than the $6.4 million appraised 

18 value of his share of the property. According to the December 19,2003 mortgage document, the 

19 Mellon Trust loan was dated December 19,2003, which suggests that Senator Kerry received one 

20 

The Comrmttee’s response mdicates that Senator Kerry’s share of the property is 50% m stating that the 7 

$6.4 rmllion mortgage represents Senator Kerry’s share of the appraised value of the collateral property. See 
Comrmttee response at 2. It is unclear at thls point whether that conclusion is based on Senator Kerry’s share of the 
beneficial interest under the Trust or whether it is a legal conclusion based on the joint ownership of the property as 
tenants by the entirety. 
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loan of $6.4 million on that date. However, the Schedule C-1s filed by the Committee report the 1 

2 Mellon Trust Loan as two loans totaling $6,304,870: (1) a $2,904,870.35 loan on December 24, 

3 2003 for which part of the proceeds were used to pay off the three smaller loans Senator Kerry 

4 made to the Committee earlier in December, including the $350,000 credit draw on a Citizen's 

5 Bank home equity credit line that was apparently secured by the collateral property, and $3.4 

6 million loan on January 5,2004. If Senator Kerry obtained a single loan of $6.4 million as 

7 recited in the mortgage and used part of the proceeds on December 24,2003 to pay off an earlier 

8 loan secured by the same property, then the unencumbered equity in the collateral property was 

9 

10 

1 1  

12 

13 

less than $6.4 million when he received the Mellon Trust loan on December 19, thereby 

triggering an excessive contribution by Mrs. Heinz Kerry, albeit for a short duration.* 

Moreover, any subsequent draws against the Citizen's Bank home equity credit line would have 

also resulted in a senior lien affecting the value of Senator's Kerry's equity in the collateral 

property since, under the terms of an open-end mortgage, future advances are secured by that 

4lrp 
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14 mortgage and have the same priority as if the advance was made on the date the open-end 

15 mortgage was recorded. See Mass. Gen. Laws ch. 183, 0 28B (2004) and Attachment 2 at 2. 

16 The existence of a senior lien in conjunction with a $6.4 million loan, both secured by the 

17 same property, raises the possibility that Senator Kerry encumbered the collateral property in an 

18 amount greater than his $6.4 million interest in the collateral property, resulting in a possible 

19 excessive contribution by Teresa Heinz Kerry, the beneficial co-owner of the property. 

20 Therefore, we recommend that the Commission find reason to believe that Teresa Heinz Kerry 

21 may have made and the Committee may have accepted an excessive contribution in violation of 2 

~~ _____ 

If Senator Kerry received the $6.4 mllion Mellon Trust loan as two loans on the dates reported m the 8 

Schedule C-ls, then he may not have encumbered his share of the property for more than $6.4 mllion at any one 
lsme 
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U.S.C. $5 441a(a)(l)(A) and 441a(f), respectively. We also recommend that the Commission 

find reason to believe that the Committee violated 2 U.S.C. 

6 434(b) for failing to report the excessive contribution. 

C. Possible Prohibited Contribution 

The Committee’s reports and publicly- available property records raise an issue as to 

whether the Mellon Trust N.A., a national bank, made the $6.4 million bank loan to Kerry within 

the ordinary course of business. If not, both the Bank and the Committee may have violated 2 

U.S.C. 0 441b since national banks are prohibited from making contributions in connection with 

election to any political office and political committees are prohibited from accepting them. See 

2 U.S.C. 0 441b. 

The Act exempts fkom the definition of contribution bank loans made in accordance with 

applicable law and in the ordinary course of business. 2 U.S.C. 6 431(8)(B)(vii). A loan is 

deemed to be made in the ordinary course of business when it meets the following conditions: 

1) it bears the usual and customary interest rate of the lending institution for the category of the 

loan involved; 2) it is made on the basis that it assures repayment; 3) it is evidenced by a written 

instrument; and 4) it is subject to a due date or amortization schedule. 11 C.F.R. 6 100.82(a). 

Of particular concern is whether the loan was made on a basis that assures repayment. 

Commission regulations provide that a loan is made on a basis that assures repayment if the 

lending institution making the loan has a perfected security interest in collateral owned by the 

candidate receiving the loan, the fair market value of the collateral is equal to or greater than the 

loan amount and any senior liens as determined on the date of the loan, and the candidate 

provides documentation of the perfected security interest. 1 1 C.F.R. 6 100.82(e)( l)(i). The 

Committee’s reports and public property records raise a question as to whether the value of the 
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1 collateral was equal to or greater than the loan amount and any senior liens when the loan was 

2 made. Additionally, the application of Massachusetts law governing tenants by the entirety raises 

3 an issue as to whether the bank had a perfected security interest in the collateral property 

4 suficient to ensure that it made the loan on a basis that assured repayment. 

5 Whether the value of the collateral property was greater than or equal to the loan amount 

6 depends on whether the collateral was the entire residence or only Senator Kerry’s share of the 

7 property. Assuming that the collateral for the loan is the entire residence, the $12.8 million fair 

8 market value of the residence as estimated by the appraisal greatly exceeds the amount of Mellon 

9 

10 

11 

12 

13 

Trust’s loan, even in light of a possible senior lien arising fkom the $450,000 Citizen’s Bank 

home equity credit line. However, the value of the collateral securing the Mellon Trust loan is 

reported on Schedule C-1 as $6.4 million raising the possibility that the collateral securing the 

loan may be limited to Senator Kerry’s interest in the property. If the bank’s collateral was 

somehow limited in the underlying loan documents, then the fair market value of the bank’s 
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14 collateral may have been less than the amount of the loan and the senior lien. 

15 A second concern is whether, in light of Massachusetts law, the bank has a perfected 

16 security interest in the collateral sufficient to ensure that the loan was made on a basis that 

17 assured repayment. As discussed supra, despite the unitary nature of a tenancy by the entireties, 

18 Massachusetts permits either spouse to convey or encumber his or her individual interest in 

19 property held as tenants by the entirety without the consent of the other, resulting in the creditor 

20 acquiring the debtor spouse’s interest subject to the nondebtor spouse’s survivorship rights and 

21 statutory right to continue living in the property if it is the principal residence. If that was the 

22 case here, Mellon Trust’s ability to assure repayment would have been significantly undermined. 

23 The current factual record suggests that Mrs. Heinz Kerry may have agreed to encumber 
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the property by consenting to the mortgage. The Heinz Kerry response states that Mrs. Heinz 

Kerry signed a “written acknowledgment” that the Trust could allow a mortgage to be placed on 

the property “as required by the terms of the loan to Senator Kerry.” Heinz Kerry Response. A 

Trustee’s Certificate filed with the Mellon Trust mortgage certifies that the trustee has the 

“complete authority to enter into a mortgage . . . encumbering the property . . . ” and that “all the 

beneficiaries . . . have accordingly authorized and instructed” the trustee to execute the 

mortgage. Attachment 3. We have no information whether both were signatories to the loan, 

however, so it is unclear whether Mrs. Heinz Kerry can be considered a non-debtor spouse for 

purposes of Mass. Gen. Laws, ch. 209, $1. If not, then Mellon Trust’s interest would still 

presumably be subject to Mrs. Heinz Kerry’s statutory right to continue to live in the property, 

assuming it is her principal residence. 

The Committee reports and responses to the complaint suggest that the loan was solely 

Senator Kerry’s obligation. The responses of both the Committee and Mrs. Heinz Kerry refer to 

the loan as the Senator’s loan and the mortgage as one the Senator obtained. See Committee 

response at 1 and 2 (“In December 2003, Senator Kerry took out a mortgage”; “on December 19, 

2003, Senator Kerry obtained a $6.4 million mortgage loan”) and Mrs. Heinz Kerry response 

(“This complaint addresses a mortgage loan taken out by Senator Kerry”); (“Mrs. Heinz Kerry 

[signed a document] as required by the terms of the loan taken out by her husband”). These 

references may not have intended to imply that Senator Kerry was solely liable for the loan, but 

read in view of the Scheduled C-1 valuation of the collateral as $6.4 million, Senator Kerry’s half 

of the property and the absence of a reported co-endorser, this point needs to be clarified through 

a review of the loan documents. 
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As for the other regulatory factors relevant to determining whether or not the loan was 

made in the ordinary course of business, information contained in the responses, the Committee’s 

reports and public records indicate that the loan was evidenced by a written instrument and was 

subject to a due date. However, the available information does not permit us to determine 

conclusively that the $6.4 million loan bore Mellon Trust’s usual and customary rate of interest 

for this type of loan. The 3.125% variable interest rate coupled with the apparent 10-year 

interest-only payment requirement strike us as quite favorable when compared to the interest 

rates on the earlier December loans Senator Kerry made to the Committee that originated from 

draws on lines of credit at Mellon Bank and Citizen’s Bank. The $500,000 draw on the Mellon 

Bank credit line bore a 5.5% variable interest rate and the $350,000 draw on the Citizen’s Bank 

credit line bore a 3.5% variable interest rate. The interest rate and interest-only terms may well 

be usual and customary for the level and type of loan made by Mellon Trust to Senator Kerry. 

Given that we will be seeking information concerning the Mellon loan as discussed above, we 

believe the prudent course is also to seek information about whether the interest rate was 

customary for this type of loan. 

In order to determine whether Mellon Trust’s $6.4 million loan to Senator Kerry was 

made on a basis that assured repayment, this Office recommends that the Commission find 

reason to believe that the Committee and Mellon Trust violated 2 U.S.C. 0 441b. 

D. 

Finally, the Committee apparently misreported the date the Mellon Trust Loan was 

Reporting Violations Relating to the Loan 

incurred on Schedule C- 1. In addition, the circumstances under which the loan was obtained 

raise questions as to whether the Committee’s receipt of the loan proceeds was properly reported. 
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1 Based on public news reports, Senator Kerry obtained the loan for use in connection with 

2 his campaign. See e.g., Thomas B. Edsall, Kerry Lends Campaign $6.4 million, supra (stating 

3 that Kerry announced he obtained a $6.4 million loan to lend his campaign money); Patrick 

4 Healy, Kerry Mortgage to Heb  Fund Race, supra (stating that the candidate was seeking a 

5 

6 

mortgage on his home for campaign expenses). A candidate who receives a loan for use in 

connection with his campaign receives it as an agent of his authorized committee. 2 U.S.C. 

7 5 432(e)(2). 

8 The Mellon Trust mortgage indicates that the underlying loan was dated December 19, 

9 

10 

11 

12 

13 

2003. The Schedule C- 1 s contained in the Committee's reports, however, report the loan as if it 

were two separate loans received on two different dates as discussed in Section KB. It may be 

that Senator Kerry received the loan proceeds in installments, executed two promissory notes 

rather than one, or that he intended to use only some of the proceeds of the loan to finance his 

campaign. If not, and the entire loan was indeed obtained for use in connection with his 

v 
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14 campaign as the campaign publicly announced, then the Senator received the funds as an agent of 

15 the Committee and receipt of the entire loan amount should have been reported at the time he 

16 received it, in the January 2003 Year End Report. See 2 U.S.C. 0 432(e)(2); 11 C.F.R. 55 

17 lOl.2(a) and 102.8(a). 

18 On the other hand, based on the Committee's reports, it appears that Senator Kerry did 

19 not loan his committee about $95,130 of the loan proceeds, suggesting that the entire loan was 

20 not for use in connection with his election. In that case, it was appropriate for the Committee to 

2 1 report on Schedule C- 1 the actual amount of the loan proceeds received in a particular reporting 

22 period rather than the total amount of the $6.4 million loan. In either case, though, the 

t- 
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1 Committee should have reported December 19,2003 as the date the loan was incurred on 
.J 

2 Schedule C-1. See 11 C.F.R. 0 104.3(d)(4) and instructions for FEC Form 3P at 13-14. 

3 Finally, if it turns out that the collateral for the $6.4 million loan was the entire residence, 

4 and if Mrs. Heinz Kerry also signed the loan, then the Committee misreported on Schedule C-1 
I 

5 the value of the collateral as only Senator Kerry's share of the property and failed to indicate that 

6 the loan had another endorser. 

7 Based on the foregoing, we recommend that the Commission find reason to believe that 

8 the Committee violated 2 U.S.C. $434(b) and 11 C.F.R. 6 104.3(d)(4). 

kfi 9 11. 111. INVESTIGATION 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

‘-4 18 
a 17 

TV 19 

Fq! 20 
r 4  21 
v 22 
‘‘ 23 tz 24 
PJ 25 

26 
27 
28 ‘ 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 

rJ 

MUR 5421 
First General Counsel’s Report 

IV. RECOMMENDATIONS 

1. 

2. 

3. 

4. 

5. 

6. 

19 

Find reason to believe that John Kerry for President, Inc. and Robert Farmer, in his 
official capacity as treasurer, violated 2 U.S.C. 45 441a(f), 441b, and 434(b) and 
11 C.F.R. 6 104.3(d)(4). 

Find reason to believe that Teresa Heinz Kerry violated 2 U.S.C. 5 441a(a)(l)(A). 

Find reason to believe that Mellon Trust of New England, N.A. violated 2 U.S.C. 
0 441b. 

Approve the attached Factual and Legal Analyses, 

Approve the appropriate letters. 

d A. Kahl 
Deputy General Counsel 

Associate General Counsel for Ehforcement 

Sidney RooaGEk 
Assistant General Counsel 

Attachments 
1. December 19,2003 Mortgage and Adjustable Rate Rider 
2. August 23, 1999 Citizen’s Bank Open-End Mortgage 
3. Trustee’s Certificate dated December 18,2003 
4. Factual & Legal Analyses (3) 



a 

a 
L 

33505  0 7 @  

s 

J, 

'3 
Q 

Prepared By: 
STEFANIA HOLLAND 
MELLON TRUST OF NEW ENGLAND, # . A .  
ONE BOSTON PLACE 
BOSTON,  MASSACHUSETTS 02108 I lllllllllll llllllllll llllllllll lllllllllllllll lllilllllllll - 

12l23l2003 Doc: 0092 

(Space Above This Line For Recording D a ~ a l  

MORTG AGE 
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Words used in multiple sections of this document are defined below and other words are defined 
in Sections 3. 1 1 ,  13, 18, 20 and 21 Certain rules regarding the usage of words used in this 
document are also provided in Section 16 

DEFINITIONS 

(A )  "Security Instrument" means this document, which is dated DECEMBER 19TH , 2003 
together with all Riders to this document. 
(B) "Borrowerais THE T & 3 LOUISBURG SQUARE NOMINEE TRUST 

Borrower is the mortgagor under this Security Instrument. 
(C) "Lender" is Y€j LON TRUST OF NEW ENGLAND, N . A .  

Lender is a NAT I ONAL ASSOC I AT I ON 
organized and existing under the laws of MASSACHUS€TTS 

MASSACHUSE'ITS - Single Family - Fsnnie MdFroddie Mac UNIFORM INSTRUMENT Form 3022 1/01 

VMP MORTGAGE FORMS - (aooma-7201 lllllllllllllllRllllllllllllRl 
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Lender's address is ONE BOSTON PLACE, BOSTON, MASSACHUSETTS 02 I08 

Lender is the mortgagee under this Security Instrument. 
(D) "Note" means the promissory note signed by Borrower and dated DECEMBER 19TH, 2003 
The Note states that Borrower owes Lender S I X Iy I LL I UN f OUR HUNURED THOUSAND 
AND UOIlOO Dollars 
(US. $ 6 ,400 000.00 ) pius interest Borrower has promised to pay this debt in regular 
Periodic Payments and to pa) the debt in full not later than JANUARY 7ST 2034 
(E) "Property" means the property that is described below under the heading "Transfer of Rights 
in the Property." 
(F) "Loan" means the debt evidenced by the Note, plus intetest, any prepayment charges and late 
charges due under the Note. and all sums due under this Security Instrument, plus interest. 
(G) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The 
foIlowing Riders are to be erecuted by Borrower h e c k  box as applicabIe1: 

Second Home Rider 
1-4 Family Rider 

Adjustable Rate Rider 
Balloon Rider 
VA Rider 0 Biweekly Payment Rider Othcr(s) [specify3 SCHEUUL€ A 

0 Condominium Rider 
0 PJannad Unit Development Rider 

J 

(H) "Appticable Law" means all controlling applicable federal, state and local statutes, 
regulations, ordinances and administrative rules and orders (that have the effect of law) as well as 
all applicable final, non-appealable judicial opinions. 
(I) "Community Association Dues. Fees, and Assessments" means all dues, fees, 
assessments and other charges that are imposed on Borrower or the Property by a condominium 
association, homeowners association or similar organization. 
(J) "Electronic Funds Transfer" mans  any transfer of funds, other than a transaction 
originated by check, draft, or similar paper instrument, which is initiated through an electronic 
terminal, telephonic instrument. computer, or magnetic tape so as to order, instruct, or authorize 
a financial institution to debit or credit an account. Such term includes, but is not limited to, 
point-of-sale transfers, automated teller machine transactions, transfers initiated by telephone, wire 
transfers, and automated clearinghouse transfers. 
(K) "Escrow Items" means those items that are described in Section 3. 
(L) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or 
proceeds paid by any third party (other than insurance proceeds paid under the coverages 
described in Section 5) for: ( i )  damage to, or destruction of, the Property; ( i i )  condemnation or 
other taking of all or any part of the Property; (iii) conveyance in lieu of condemnation; or (IV) 
misrepresentations of, or omissions as to, the value andlor condition of the Property. 
(M) "Mortgage Insurincc~* means insurance protecting Lender against the nonpayment of, or 
default on, the Loan. 
(N) "Periodic Payment" means the regularly scheduled amount due for (I principal and 
interest under the Note, plus (id any amounts under Section 3 of this Security Instr cjment. 
(0) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) 
and its implementing regulation. Regulation X (24 C.F.R. Part 3500). as they might be amended 
from time to time, or any additional or successor legidation or regulation that governs the same 
subject matter. As used in this Security Instrument, "RESPA" refers to all requirements and 
restrictions that are imposed i n  regard to a "federally related mortgage loan" even if  the Loan 
docs not qualify as a "federally related mortgage loan" under RESPA. 

Form 3022 1/01 k4 
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(P) "Successor in Interest of Borrower" means any party that has taken title to the Property, 
whether or not that party has assumed Borrower's obligations under the Note andfor this Security 
Instrument. 

TRANSFER OF RIGHTS IN THE PROPERTY 

This Security Instrument secures tp Lender ( i )  the repayment of the Loan, and all renewals, 
extensions and modifications of the Note; and ( i i )  the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender and Lender's successors and assigns. with power of sale, the 
following described property located in the 
of SUFFOLK I Name of Recording Jurisdictionl- 

COUNTY [Type of Recording Jurisdiction1 

SEE SCHEDULE A ATTACHED 

Parcel ID Number: 
19 LOUISBURG SQUARE 
BOSTON 
("Property Address" 1: 

which currently has the address of 
[Street1 

[Zip 6 d e l  [clto) , Massachusetts 02 708 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, appurtenances, and fixtures now or hereafter a part of the property. Ail replacements 
and additions shall also be covered by this Security Instrument. All of the foregoing is referred to 
in this Security Instrument as the "Property." 

BORROWER COVENAM'S that Borrower is lawfully seised OE the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will  defend generally 
the ti*: 5 to the Property against all claims and demands, subject to any encumbrances of record. 

T 11s SECURITY INSTRUMENT combines uniform covenants for national use and 
nonwniform covenants with limited variations by jurisdiction to constitute a uniform security 
instrument covering real property. 

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: 
1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late 

Charges. Borrower shall pay when due the principal of, and interest on, the debt evidenced by the 
Note and any prepayment charges and late charges due under the Note. Borrower shall also pay 
funds for Escrow Items pursuant to Section 3. Payments due under the Note and this  Security 

Form 3022 1101 
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Instrument shall be made in U.S. currenc) However, if any check or other instrument received by 
Lender as payment under the Note or this Security Instrument is returned to Lender unpaid, 
Lender may require that any or all subsequent payments due under the Note and this Security 
Instrument be made in one or more of the following forms, as selected by Lender: (a) cash; (b) 
money order; (c) certified check, bank check, treasurer's check or cashier's check, providcd any 
such check is drawn upon an institution whose deposits are insured by a federal agency, 
instrumentality, or entity; or (d) Electronic Funds Transfer. 

Payments are deemed received by Lender when received at the location designated in the 
Note or at such other location as mag be designated by Lender in accordance with the notice 
provisions in Section 15. Lender may return any payment or partial payment if the payment or 
partial payments arc insufficient to bring the Loan current. Lender may accept any payment or 
partial payment insufficient to bring the Loan current, without waiver of any rights hereunder or 
prejudice to its rights to refuse such payment or partial payments in the future, but Lender is not 
obligated to apply such payments at the time such payments are accepted. If each Periodic 
Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied 
funds. Lender may hold such unappiied funds until Borrower makes payment to bring the Loan 
current. If Borrower does not do so within a reasonable period of time, Lender shall either apply 
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the 
outstanding principal balance under the Note immediately prior to foteclosure. No offset or claim 
which Borrower might have now or in the future against Lender shall relieve Borrower from 
making payments due under the Note and this Security Instrument or performing the covenants 
and agreements secured by this Security Instrument. 

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, 
all payments accepted and applied bg Lender shall be applied in the following order of priority: 
(a) interest due under the Note; (b) principal due under the Note; (c)  amounts due under Section 
3. Such payments shall be applied to each Periodic Payment in the order in which it became due. 
Any:remaining amounts shall be applied first to late charges, second to any other amounts due 
under this Security Instrument, and then to reduce the principal balance of the Note. 

If Lender receives a payment from Borrower For a delinquent Periodic Payment which 
includes a sufficient amount to pay any late charge due, the payment may be applied to the 
delinquent payment and the late charge. If more than one Periodic Payment is outstanding, Lender 
may apply any payment received from Borrower to the repayment of the Periodic Payments if, 
and to the extent that, each payment can be paid in full. To the extent that any exccss exists after 
the pabrnent is applied to the full payment of one or more Periodic Payments, such excess may be 
applied to any late charges due. Voluntary prepayments shall be applied first to any prepayment 

. charges and then as described in the Note. 
Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due 

under the Note shall not extend or postpone the due date, or change the amount. of the Periodic 
Payments. 

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments 
are due under the Note, until the Note is paid in full, a sum (the +. 'unds") to provide for payment 
of amounts due for: (a) taxes and assessments and other items which can attain priority over this 
k u r i t y  Instrument as a lien or encumbrance on the Property: (b) leasehold payments or ground 
rents on the Property, if any: (c) premiums for any and all insurance required by Lender under 
=tion 5; and (d) Mortgage Insurance premiums, if any, or any sums payable by Borrower to 
Lender in lieu of the payment of Mortgage Insurance premiums in accordance with the provisions 
of Section 10. These items are called "Escrow Items." At origination or at any time during the 
term of the b a n .  Lender may require that Community Asaciation Dues. Fees, and Assessments, 
if any. be escrowed by Borrower, and such dues. fees and assessments shall bc an Escrow Item. 
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Borrower shall promptly furnish to Lender all notices of amounts to be 

0 7 9  

paid under this  Section. 
Borrower shall pay -Lender the Funds for Escrow Items unless Lender waives -Borrower's 
obligation to pay the Funds for any or all Escrow Items. Lender may waix Borrower's obligation 
to pay to Lender Funds for any or all Escrow Items at any time Any such waiver may only be in 
writing. In the event OF such waiver, Borrower shall pay directly, when and where payable, 'the 
amounts due for any Escrow Items for which payment of Funds has been waived by Lender and, 
if Lender requires, shall furnish to Lender receipts evidencing such payment within such time 
period as Lender may require, Borrower's obligation to make such payments and to provide 
receipts shall for all purposes be deemed to be a covenant and agreement contained in this 
Security Instrument, as the phrase "covenant and agreement" is used in Section 9. If Borrower is 
obligated to pay Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the 
amount due for an Escrow Item, Lender may exercise i ts  rights under Section 9 and pay such 
amount and Borrower shall then be obligated under Section 9 to  repay to Lender any such 
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice 
given in accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all 
Funds, and in such amounts, that are then required under this Section 3. 

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit 
Lender to apply the Funds at the tlme specified under RESPA, and (b) not to exceed the 
maximum amount a lender can require under RESPA. Lender shall estimate the amount of Funds 
due on the basis OF current data and reasonable estimates of expenditures of future Escrow Items 
or otherwise in accordance with Applicable Law. 

The Funds shall be held in an institution whose deposits are insured by a federal agency, 
instrumentality, or entity (including Lender, i f  Lender is an institution whose deposits are so 
insured) or in any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow 

.Items no later than the time specified under RESPA. Lender shall not charge Borrower For 
holding and applying the Funds, annually analyzing the escrow account, or verifying the Escrow 
Items, unless Lender pays Borrower interest on the Funds and Applicable L a w  permits Lender to 
make such a charge. Unless an agreement is made in writing or  Applicable Law 'requires interest 
to be paid on the Funds, Lender shall not be required to pay Borrower any interest or earnings on 
the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the 

'Funds. tender shall give to Borrower, without charge, an annual accounting of the Funds as 
required by RESPA. I 

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account 
to Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held 
in escrow, as delined under RESPA, Lender shall notify Borrower as required by RESPA, and 
Borrower shall pay to Lender the amount necessary to make up the shortage in accordance with 
RESPA, but in no more than 12 monthly payments. If there is a deficiency of Funds held in 
escrow, as defined under RESPA, Lender shall notiFy Borrower as required by RESPA, and 
Borrower shall pay to  Lender the amount necessary to make up the deficiency in accordance with 
RESPA, but in no more than 12 monthly payments. 

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly 
refund to Borrower any Funds held by Lender. 

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions 
attributable to the Property which can attain priority over this Security Instrument, leasehold 
payments or ground rents on the Property. if any, and Community Association Dues, Fees, and 
Assessments, i F  any. To the extent that these items are &row Items, Borrower shall pay them in 
the manner provided in Section 3. 

Borrower shall promptly discharge any lien which has priority over this Security Instrument 
unless Borrower: (a) agrees in writing to the payment of the obligation secured bysthe lien in 
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a manner acceptable to Lender, but only so long as Borrower is performing such agreement; (b) 
contests the lien in good faith by, or defends againsi enforcement of the lien in, legal proceedings 
which in Lender's opinion operate to prevent the enforcement of the lien while those proceedings 
are pending, but only until such proceedings are concluded: or (c) secures from the holder of the 
lien an agreement satisfactory to Lender subordinating the lien to this Security Instrument. If 
Lender determines that any part of the Property is subject to a lien which can attain priority over 
this Sccurity Instrument, Lender may give Borroo(.er a notice identifying the lien. Within 10 days 
of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of 
the actions set forth above in this Section 4 

Lender may require Borrower to pay a one-time charge for a 'real estate tax verification 
andlor reporting service used by Lender in connection with this Loan. 

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter 
erected on the Property insured against loss by fire, hazards included within the term "extended 
coverage," and any other hazards including, but not limited to, earthquakes and floods, for which 
Lender requires insurance. This insurance shall be maintained in the amounts (including 
deductible levels) and for the periods that Lender requires. What Lender requires pursuant to the 
ptaccding sentences can change during the term of the Loan. The insurance carrier providing the 
insurance shall be chosen by Borrower subject to Lender's right to disapprove BOrrower*s choice, 
which right shall not be exercised unreasonably. Lender may require Borrower to pay, in 
connection with this Loan, either. (a) a one-time charge for flood zone determination, certification 
and tracking services; or (b) a one-time charge for flood zone determination and certification 
services and subsequent charges each time remappings or similar changes occur which reasonably 
might affect such determination or certification. Borrower shall also be responsible for the 
payment of any fees imposed by the Federal Emergency Management Agency in connection with 
-the review of any flood zone determination resulting from an objection by Borrower. 

If Borrower fails to maintain any OF the coverages described above, Lender may obtain 
insurance coverage, at Lender's option and Borrower's expense. Lender is under no obligation to 
purchase any particular type  or amount o l  coverage. Therefore, such coverage shall cover Lender, 
but might or might not protect Borrower, Borrower's equity in the Property, or the contents of 

. %he Property, against any risk, hazard or liability and might provide greater or lesser coverage , 
than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so 
obtained might significantly exceed the cost of insurance that Borrower could have obtained. Any 
amounts disbursed by Lemdcr under this Section 5 shall become additional debt of Borrower 
secured by this  Security Instrument. These amounts shall bear interest at the Note rate from the 
date of disbursement and shall be payable, with such interest, upon notice from Lender to 
Borrower requesting payment. 

All insurance policies required by Lender and renewals of such policies shall bt subject to 
Lender's tight to disapprove such policies, shall include a standard mortgage clause, and shall 
name Lender as mortgagee andlor as an additional loss payee. Lender shall have the right to hold 
the policies and renewal certificates. If Lender requires, Borrower shall promptly give M Lender 
all teceipts of paid premiums and renewal no .:es. If Borrower obtains any form of insurance 
coverage, not otherwise required. by Lender, for damage to, or destruction of, the Property, such 
p o k y  shall include a standard mortgage clause and shall name Lender as mortgagee andlor BS an 
additionaI loss payee. 

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. 
Lender may make prooF of loss if not made promptly by Borrower. Unless Lender and Borrower 
otherwise agree in writing, any insurance proceeds, whether or not the underlying insurance was 
required by Lender, shall be applied to restoration or repair OF the Property, if the restoration or 
repair is economically feasible and Lender's security is not lessened. During such repair and 

I 
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restoration period, Lender shall have the right to hold such insurance proceeds until Lender has 
- had an opportunity to inspect such Property to ensure the work has been completed to Lender's 
satisfaction, provided that such inspection shall be undertaken promptly Lender may disburse 
proceeds for the repairs and restoration in a single payment or in a series of progress payments as 
the work IS completed. h i e &  an agreement is made in writing or Applicable L a w  requires 
interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any 
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by 
Borrower shall not be'paid out of the insurance proceeds and shall be the sole obligation of 
Borrower IF the restoration or repair is not economically feasible or Lender's security would be 
lessened, the insurance proceeds shall be applied to the sums secured by this Security Instrument, 
whether or not then due, with the excess, if any, paid to Borrower. Such insurance proceeds shall 
be applied in the order provided for in Section 2. 

If  Borrower abandons the Property, Lender may file, negotiate and settle any available 
insurance claim and related matters. If Borrower docs not respond within 30 days to a notice 
from Lender that the insurance carrier has offered to settle a claim, then Lender may negotiate 
and settle the claim. The 3kday period will begin when the notice is given. In either event, or if 
Lender acquires the Property under Section 22 or otherwise, Borrower hereby assigns to Lender 
(a) Borrower's rights to any insurance proceeds in an amount not to exceed the amounts unpaid 
under the Note or this Security Instrument, and (b) any other of Borrower's rights (other than the 
right to any refund of unearned premiums paid by Borrower) under all insurance policies 
covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender 
may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid 
under the Note or this Security Instrument, whether or not then due. 

6. Occupancy. Borrower shall dccupy, establish, and use the Property as Borrower's 
principal residence within 60 days after the execution of this Security Instrument and shall 
continue to occupy the Property as Borrower's principal'residence for at least one year aFter the 

, date of occupancy, unless Lender otherwise agrees in writing, which consent shell not be 
unreasonably withheld, or unless extenuating circumstances exist which are beyond Borrower's 
control. 

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower 
shall not destroy, damage or impair the Property, allow the Property to deteriorate or commit 
waste on the Property. Whether or not Borrower is residing in the Property, Borrower shall 
maintain the Property in order KO prevent the Property from deteriorating or decreasing in value 
due to its condition. Unless it is determined pursuant to Section 5 that repair or restoration is not 
economically feasible, Borrower shall promptly repair the Property if damaged to avoid further 
deterioration or damage. If insurance or condemnation proceeds are paid in connection with 
damage to, or the taking of, the Property, Borrower shall be responsible for repairing or restoring 
the Property only if Lender has released proceds for such pur+. Lender may disburse 
proceeds for the repairs and restoration in a single payment or in a series of progress payments as 
the work is completed. If the insurance or condemnation proceeds are not suflicient to repair or 
restore the Property, Borrower is not relieved, of Borrower's obligation for the completion of such 
repair or restoration. 

Lender or its agent may make reasonable entries upon and inspections of the Property. If it 
has reasonable c a w ,  Lender may inspect the interior of the improvements on the Property. 
Lender shall give Borrower notice at the time of or prior to such an interior inspection specifying 
such reasonable cause. 

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan 
application process, Borrower or any persons or entities acting at the direction of Borrower or 

a 

J 
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with Borrower's knowledge, or consent gave materially false, misleading, or inaccurate 
information or statements to Lender (or failed to provide Lender with material information) in 
connection with the Loan. Material representations include, but are not limited to, representations 
concerning BOrrower's occupancy of the Property as Borrower's principal residence. 

9. Protection of Lender's Interest io the Property and Rights Under tbis Security 
Instrument. If (a )  Borrower tails to perform the covenants and agreements contained in this 
Security Instrument, (b) there is a legal proceeding that might significantly affect Lender's interest 
in the Property andfor rights under this Securit) lnstrument (such as a proceeding in bankruptcy, 
probate, for condemnation or forfeiture, for enforcement of a lien which may attain priority over 
this Security Instrument or to en€orce laws or regulations), or (c) Borrower has abandoned the 
Property, then Lender may do and pay for whatever is reasonable or appropriate to protect 
Lender's interest in the Property and rights under this Security Instrument, including protecting 
andlor assessing the value of the Property, and securing andlor repairing the Property. Lender's 
actions can include, but are not limited to: (a) paXing any sums secured by a lien which has , 

priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys' 
fees to protect its interest in the Property andlor rights under this Security Instrument, including 
its = u r d  position in a bankruptcy proceeding. Securing the Property includes, but IS not limited 
to, entering the Property to make repairs, change locks, replace or board up doors and windows, 
drain water from pipes, eliminate building or other code vio[ations or dangerous conditions, and 
have utilities turned on or off. Although Lender may take action under this Section 9, Lcndcr does 
not have to do so and is not under any duty or obligation to do so. It is agreed that Lender incurs 
no liability for not taking any or all actions authorized under this Section 9. 

Any amounts disbursed by Lender under this Section 9 shall become additional debt 01 
Borrower secured by this Security Instrument. These amounts shall bear interest at the Note rate 
from the date of disbursement and shall be payable, with such interest. upon notice from Lender 
to Borrower requesting payment. 

II this Security Instrument is on a leasehold, Borrower shall comply with all the provisions 
of the lease. If Borrower acquires fee title KO the Property, the leasehold and the fee title shal1 not 
merge unless Lender agrees to the merger in writing. 

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making 
the b a n ,  Borrower shall pay the premiums rquired to maintain the Mortgage Insurance in effect. 
If, for any reason, the Mortgage Insurance coverage required by Lender c e w  to be available from 
the mortgage insurer that previously provided such insurance and Borrower was required to make 

.separately designated payments toward the premiums for Mortgage Insurance, Borrouer shall pay 
the premiums required to obtain coverage substantially equivalent to the Mortgage Insurance 
previously in effect, at a cost suktantiallg equivalent to the cost to Borrower of the Mortgage 
Insurance previously in effect, from an alternate mortgage insurer selected by Lender. If 
substantially equivalent Mortgage Insurance coterage is not available, Borrower shal I continue to  
pay to Lender the amount of the scprately designated payments that were due when the insurance 
coverage ceased to be in effect. Lender will accept, use and retain these payments as a 
aon-tefundable loss reserve n lieu of Mortgage Insurance. Such loss reserve shall be 
non-refundable, notwithstandin, the fact that the Loan is ultimately paid in full, and Lender shall 
not be required to pay Borrower any interest or earnings on such loss reserve Lender can no 
longer require loss reserve payments if Mortgage Insurance coverage (in the amount and for the 
period that Lender requim) provided by an insurer selected by Lender again becomes available, is 
obtained, and Lender requires separately designated payments toward the premiums for Mortgage 
hurance. If Lender required Mortgage Insurance as a condition of making the Loan and 
Borrower was required to make separately designated payments toward the premiums for 

' 

. 
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Mortgage Insurance, Borrower shall pay the premiums required to maintain Mortgage Insurance 
in effect, or to provide a non-refundable loss reserve, until the Lender's requirement for Mortgage 
Insurance ends in accordance with any written agreement between Borrower and Lender providing 
for such termination or until termination is  required by Applicable Law Nothing in this Section 
10 affects Borrower's obligation to pay interest at  the rate provided in the Note. 

Mortgage Insurance reimburses- Lender (or any entity that purchases the Note) for certain 
losses it may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the 
Mortgage Insurance. 

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, 
and may enter into'agreements with other parties that share or modify their risk, or reduce losses. 
These agreements are on terms and conditions that are satisfactory to the mortgage insurer and 
the other party (or parties) to these agreements. These agreements may rquire  the mortgage 
insurer to make payments using any source of funds that the mortgage insurer may have available 
(which may include funds obtained from Mortgage Insurance premiums). 

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any 
reinsurer, any other entity, or any affiliate of any of the foregoing, may receive (directly or 
indirectly) amounts that derive from (or might be characterized as) a portion of Borrower's 
payments for Mortgage Insurance, in exchange for sharing or modifying the mortgage insurer's 
risk, or reducing losses. I€ such agreement provides that an affiliate of Lender takes a share of the 
insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is 
often termed "captive reinsurance." Further: 

(a) Any such agreerneots will not affect the amounts that Borrower has agreed t o  
pay for Mortgage Insuraoce, or any other terms of the Loan. Such agreements will not 
increase the amount Borrower will owe for Mortgage Insurance, and they will  not entitle 
Borrower to aoy refund. 

(b) Any such agreements wi l l  not affect the rights Borrower has - if any - with 
respect to the  Mortgage Insurance uoder the Homeowners Protection Act o f  1998 or any 
other law. These rights may include the ri ht  to receive certain disclosures, t o  request 
and obtain cancellation of the Mortgage fnsurance, t o  have the Mortgage Iosuraoce 
terminated automatically, andlor to receive a refund of any Mortgage Insurance 
premiums that were unearned at the time of such cancellation or termination. 

I 1. Assignment of Miscellaneous Proceeds: Forfeiture. All MiscelIencous Proceeds are 
hereby assigned to and shall be paid to Lender. 

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or 
repair of the Property, if the restoration or repair is economically feasible and Lender's security is 
not lesened. During such repair and restoration period, Lender shall have the right to hold such 
Miscellaneous Proceeds until Lender has had an opportunity to inspect such Property to ensure 
the work has been completed to Lender's satisfaction, provided that such inspection shall be 
undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement or 
in a series of progress payments as the work is completed. Unless an agreement is made in 
writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, Lender 
shall not be requited to pay Borrower any interest or earnings on such Miscellaneous Proceeds. I f  
the restoration or repair is not economically feasible or Lender's security would be lessened, the 
Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument, whether 
or not then due, with the excess. if any, paid to Borrower. Such Miscellaneous Proceeds shall be 
applied in the order provided for in Section 2. 

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous 
Proceeds shall be applied to the sums secured by this Security Instrument, whether or no* then 
due, with theexcess, if any, paid to Borrower. 

In the event of a partial taking, destruction, or loss in value of the Property in which t1.a fair 
market value of the Property immediately before the partial taking, destruction, or toss in value is 
equal to or greater than the amount of the sums secured by this Security Instrument immediately 
before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise 
agree in writing, the sums secured by this Security Instrument shall be reduced by the amount of 
the Miscellanmus Proceeds multiplied by the following fraction: (a) the total amount of the sums 
secured immediately before the partial taking, destruction, or loss in value divided by (b) the fair 
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market value of the Property immediately before the partial taking, destruction,' or loss in value. 
Any balance shall be paid to Borrower. 

In the event of a partial taking, destruction, or loss in value of the Property in which the fair 
market value of the Pro rty immediately before the partial taking, destruction, or loss in value is 

loss in value, unless Borrower and Lender otherwise agree in  writing, the Miscellaneous Proceeds 
shall be applied to the sums secured by this Security Instrument whether or not the sums are then 

less than the amount o p" the sums secured immediately before the partial taking, destruction, or 

due. 
If the Property is abandoned by Borrower, or i f ,  after notice by Lender to Borrower that the 

Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for 
damages, Borrower fails to respond to Lender within 30 days after the date the notice is given, 
Lender is authorized to collect and apply the htiscellaneous Proceeds either to restoration or 
repair of the Pro rty or to the sums stcured by this Security Instrument, whether or not then 
due. "Opposin Kny" means the third party that o~ves Borrower Miscellaneous Proceeds or the 
party against wiorn Borrower has a right of action in regard to bkcllaneous Proceeds. 

Borrower shall be in default i f  any action or proceeding, whether cibil or criminal, is begun 
that, in Lender's judgment, could result in forfeiture of the Property or other material 
impairment of Lender's interest in the Property or rights under this Security Instrument. 
Borrower can cure such a default and, if acceleration has occurred, reinstate as provided in Section 
19, by causing the action or c d i n g  to be dismissed with a ruling that, in Lender's judgment, 

e ludes forfeiture of the r roperty or other material impairment of Lender's interest in the 
goperty or rights under this Security Instrument. The proceeds of any award or claim for 
damages that are attributable to the impairment of Lender's interest in the Property are hereby 
assigned and shall be paid to Lender. 

All Miscellaneous Proceeds that are not ap lied to restoration or repair of the Property shall 
be ap lied in the order provided for in Saction 4 

p2. Borrower Not Released; Forbearance By Lender Kot a Waiver. Extension of the 
time for payment or modification of amortization of the sums secured by this Security 
Instrument granted by Lender to Borrower or any Successor in Interest of Borrower shall not 
operate to release the liability of Borrower or any Successors in Interest of Borrower. Lender shall 
not be required to commence proceedings against any Successor in Interest of Borrower or to 
refuse to extend time for payment or otherwise modify amortization of the sums secured by this 
Security Instrument by reason of any demand made by the original Borrower or any Successors in 
Interest of Borrower. Any forbearance b Lender in exercising any right or remedy including, 
without limitation, Lender's acceptance o r payments from third persons, entities or Successors in 
Interest of Borrower or in amounts less than the amount then due. shall fiat be a waiver of or 
preclude the erercise of any right or remedy. 

13. Joint and Several Liability; Co-sigaers; Successors and Assrgns Bound. Borrower 
covenants and agtaes that Borrower's obligations and liability shall be joint and several. However, 
an Borrower who co-signs this Security Instrument but does not execute the Note (a "co-signer'): I 

(a{ is co-signing this Security Instrument only to mortgage, grant and convey the co-signerk 
intwest in the Property under the terms of this Security Instrument; (b) is not personally 
obligated to pay the sums secured by this Security Instrument; and (c) agrets that Lender and any 
other Borrower can agree to extend, modify, forbear or make any accommodations with regard to 
the terms of this Security Instrument or the Note without the co-signer's consent. 

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes 
Borrower's c.: ligations undet this Security Instrument in writin and is approved by Lender, shall 
obtain all of 'iorrower's rights and benefits under this Ssunty%instrument. Borrower shall not be 
released from Borrower's obligations and liability under this Security Instrument unless Lender 
agrees to such release in writin&. The covenants and agreements of this Security Instrument shall 

v bind (except as rovided in Section 20) and benefit the successors and assigns of Lender, 
14. Loan Eharges. Lcnder may charge Borrower fees for services performed in connection 

with Borrower's default, for the ~urposc  of protecting Lender's interest in the Property and rights 
under this Security Instrument, including, but not limited to, attorneys' fees, property ins 

fees. In renard to any other fees. the absence of exmess authority in this 

, 

I 

charge a &ecific fa-to Borrower shall not be corktrued as a kohibition on thk 
and valuation 
Instrument to 
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charging of such 
Instrument or by 

If the Loan 

fee. Lender may not charge fees that are expressly prohibited by this  Security 
Applicable Law. 
is subject to a law which sets maiimum loan charges, and that law is finally 

interpreted so that the interest or other loan char es collected or to-be collected in connection 
with the Loan exceed the permitted limits, then: {a7 any such loan charge shall be reduced by the 
amount necessary to reduce the charge to the permitted limit, and (b) any sums already collected 
From Borrower which exceeded permitted limits will be refunded to Borrower. Lender may 
choose to make this refund by reducing the principal owed under the Note or by making a direct 
payment to Borrower. If a retund reduces rrncipal, the reduction will be treated,as a partial 
pre ayrnent without any prepayment charge lvhether or not a pre ayrnent charge is provided for 

will constitute a waiver of any right of action Borrower might have arising out of such 
overcharge. ' 

15. Notices. All notices given by Borrower or Lender in connection with this Security 
Instrument must be in writing. Any notice to Borrower in connection with this Security 
Instrument shall be deemed to have been given to Borrower when mailed by first class mail or 
when actually delivered to Borrower's notice address if  Sent by other means. Notice to any one 
Borrower shall constitute notice to all Borrowers unless Applicable Law expressly requires 
otherwise. The notice address shall be the Property Address unless Borrower has designated a 
substitute notice address by notice to Lender. Borrower shall promptly notify Lender of 
Borrower's change of address. If Lender specifies a procedure for reporting Borrower's change of 
address, then Borrower shall only report a change of address throu h that specified procedure. ' 

Any notice to Lender shall be given by delivering it or by mailing it by first class mail to 
Lender's address stated herein unless Lender has designated another address by notice to 
Borrower. Any notice in connection with this Security lnstrument shall not be deemed to have 
been given to Lender until actually received by Lender. If any notice required by this Security 
Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy the 
corresponding requirement under this Security Instrument. 

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall 
be governed by federal law and the law of the jurisdiction In which the Property is located. All 
rights and obligations contained in this Security Instrument arc subject to any requirements and 
limitations of Applicable L a w .  Applicable Law might explicitly or implicitly allow the parties to 
agree by contract or it might be silent, but such silence shall not be construed as a prohibition 
against agreement by contract. In the event that any provision or clause of this Security 
Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other 
provisions of this Security Instrument or the ifote. which can be given eFfect without the 
conf 1 icti ng provision. 

As used in this Security Instrument: (a) words of the masculine ender shall mean and 
include corresponding neuter words or words of the feminine gender; (bf words in the singular 
shall mean and include the plural and vice versa, and (c) the word "may" gives sole discretion 
without any obligation to take any action. 

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security 
Instrument. 

18. Trsnsfer of the Property or a Beneficial Interest in Borrower. AS used in this 
Section 18, "Interest in the Property" means any legal or beneficial interest in the Property, 
including, but not limited to, those beneficial interests transferred in a bond for deed, contract for 
deed, installment sales contract or escrow agreement. the intent of which is t b  transfer of title by 
Borrower at a future date to a purchaser. , 

If all or any part of the Property or any Interest in the Pro' tty is sold or transferred (or if 
Borrower is not a natural person and a beneficial interest in !&rower is sold or transferred) 
without Lender's prior written consent, Lender may require immediate payment in full of all 
sums secured by this Security Instrument. However, this option shali not be exercised by Lender 
if such exercise is prohibited by Applicable Law. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is given in accordance with 
Section 15 within which Borrower must pay all sums secured by this Security Instrument. 

un 8 er the Note). Borrower's acceptance o€ any such refund made E y direct payment to Borrower 

' 

There may be only one designated notice address under this Security f nstrument at any one time 
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If Borrower fails to y these sums riot to the expiration of this period, Lender may invoke any 
remedies 

19. & k o w t r * s  Bight to Reinstate. After Acceleration. If Borrower meets certain 
conditions, B~KOWW shall have the right to have enforcement of this Security Instrument 
discontinued at any time prior to the earliest of: (a) five days before sale of the Property pursuant 
to any power of sale contained in this Security Instrument; (b) such other period as Applicable 
Law might specify for the termination of Borrower's night to reinstate; or (c) entry of a judgment 
enforcing this Security Instrument. Those conditions are that Borrower: (a) ys Lender all sums 

occurred; (b) cures any default of any other covenants or agreements; (c) pays all expenses 
incurred in enforcing this Security Instrument, including, but not ltmited to, reasonable attome$ 
fees, property inspection and valuation fees, and other fees incurred €or the purpose of protecting 
Lender's interest in the Property and rights under this Security Instrument: and (d) takes such 
action as Lender may reasonably q u i r e  to assure that Lender's interest in the Property and rights 
under this Security Instrument, and Borrower's obligation to pay the sums secured bj this 
Security Instrument, shall continue unchanged. Lender may require that Borrower pay such 
reinstatement sums and expenses in one or more of the following forms, as selected by Lender: 
(a) cash; (b) money order: (c) certified check, bank check, treasurer's check or cashier's check, 
provided any such check is drawn upon an institution whose deposits arc insured by a federal 
agency, instrumentality or  entity; or (d) Electronic Funds Transfer. Upon reinstatement by 
Borrower, this Security Instrument and obligations secured hereby shall remain fully effective as 
if no acceleration had occurred. However, this right to reinstate shall not apply in the case of 
acceleration under Section 18. 

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial 
interest in the Note (to ether with this Security Instrument) can be soid one or more times 
without prior notice to borrower. A sale might result in a change in the entity (known as the 
" k i n  Servicer") that collects Periodic Payments due under the Note and this Security Instrument 
and pcrForms other mortgage loan servicing obligations under the Note, this Security Instrument, 
and Applicable Law. Them also might be one or more changes of the Loan Servicer unrelated to a 
sale of the Note. If there is a change of the Loan Serviar, Borrower will be given written notice of 
the change which will state the name and addrcss of the new Loan Servicer, the address to which 
payments should be made and any other information RESPA requires in connection with a notice 
of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer 
other than the purchaser of the Note, the mortgage loan servicing obligations to Borrower will 
remain with the Loan Servicer or be transferred to a succcs9or Loan Servrcer and are not assumed 
by the Note purchaser unless otherwise provided by the Note purchaser. 

Neither Borrower nor Lender may commence, pin,  or be p i n e d  to any judicial action (as 
either an individual litigant or the member of a class) that arises from the other party's actions 
pursuant to this Secunty Instrument or that alle e6 that the other party has breached any 

E n d e r  has notified the other party (with such notice given in compliance with the requirements 
of Section 15) of such alleged breach and afforded the other party hereto a reasonable pried after 
the giving of such notice to take corrective action. If Applicable L a w  provides a trme period 
which must elapse before certain action can be taken, that time period will be decmed to be 
reasonable for purposes of this paragraph. The notice of acceleration and opportunity to cure 
given to Borrower pursuant to Section 22 and the notice of acceleration given to Borrower 
pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective 
actio provisions of this Scction 20. 

1. H8zardous Substances. As used in this Section 21: (a) "Hazardous Substances" are 
those suhanccs  defined as toxic or hazardous substances, pollutants, or wastes by Environmental 
Law and the following substances. gasoline, kerosene, other flammable or toxic petroleum 

rmitted g"y this Security P nstrument without further notice or demand on Borrower. 

which then wouId be due under this  Security Instrument and the Note as i p" no acceleration had 

ovision of, or any duty owed b) reason of, this 8 ecurity Instrument, until such Borrower or 
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products, toxic pesticides and herbicides, volatile solvents, materials containing asbestos or 
formaldehyde, and radioactive materials, (b) "Environmental Law' means federal laws and laws 
of the jurisdiction where the Property is located that relate to health, safety or environmental 
protection; (c) "Environmental Cleanup" includes any response action, remedial action, or 
removal action, as defined in Environmental Law; and (d) an "Environmental Condition" means 
a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup. 

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any 
Hazardous Substances, or threaten to release any Hazardous Substances, on or in the Property. 
Borrower shall not do, nor allow anyone else to do, anything affecting the Property (a) that is in 
violation of any Environmental L a w ,  (b) which creates an Environmental Condition, or (c) 
which, due to the presence, use, or release of a Hazardous Substance, creates a condition that 
adversely affects the value of the Property. The preceding two sentences shall not apply to the 
presence, use, or storage on the Property of small quantities of Hazardous Substances that are 
generally recognized to be appropriate to normal residential uses and to maintenance of the 
Property (including, but not limited to, hazardous substances in consumer products). 

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, 
lawsuit or other action by any governmental or regulatory agency or private party involving the 
Property and any Hazardous Substance or Environmental Law OF which Borrower has actual 
knowledge, (b) any Environmental Condition, including but not limited to, any spilling, leaking, 
discharge, release or threat of release OF any Hazardous Substance, and (c) any condition caused by 
the presence, use or release of a Hazardous Substance which adversely affects the value of the 
Property. I f  Borrower learns, or is notified by any governmental or regulatory authority, or any 
private party, that any removal or other remediation of any Hazardous Substance affecting the 
Property is necessary, Borrower shall promptly take all necessary remedial actions in accordance 
with Environmental Law. Nothing herein shall create any obligation on Lender for an 
Environmental Cleanup. 

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as 
follows: 

22. Acceleration; Remedies. Lender shall give notice to  Borrower prior to 
acceleration following Borrower's breach of any covenant or agreement in this Security 
Instrument (but not prior to  acceleration under Section 18 unless Applicable Law 
provides otherwise). The notice shall specify: (a) the default; (b) the action required to 
cure tbe default; (c) a date, not less than 30 days from the date the notice is given to  
Borrower, by which the default must be cured: and (d) that failure to  cure the default oa 
or before the date specified in the notice may result in acceleration of the sums secured 
by this Security Instrument and sale of the Property. The notice shall further inform 
Borrower of the right to reinstate after acceleration and the right to bring a court action 
to assert the nonexistence of a default or any other defense of Borrower to acceleration 
and sate. If the default IS not cured on or before the date specified in the notice, Lender 
at  its option may require immediate paymeat in full of all sums secured by this Security 
Instrument without further demand and may invoke ;he STATUTORY POWER OF 
SALE and any other remedies permitted by Applicable ,aw. Lender shall be entitled to 
collect all expenses incurred in pursuing tbe remedies provided in this Section 22, 
including, but not limited to, reasonable attorneys' fees and costs of title evidence. 

If Lender iovokes the STATUTORY POWER OF SALE, Lender shall mail a copy of 
a notice of sale t o  Borrower, and to other persons prescribed by Applicable Law, in the 
manner provided by Applicable Law. Lender shall publish the notice of sale, and the 
Property shall be sold in the manner prescribed by Applicable Law. Lender or its 

. 
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designee may purchase the Property at any sate. The proceeds of the sale shall be applied 
in the following order: (a) t o  all  expenses of the sale, including, but not limited to, 
reasonable attorneys’ fees; (b) t o  all sums secured by this Security Instrument; and (c) 
any excess to the person or persons legally entitled t o  it. 

23. Release. Upon payment of all sums secured by this k u r i t y  Instrument, Lender shaII 
discharge this Security Instrument. Borrower shall pay any recordation costs. Lender may charge 
Borrower a fee for releasing this Security Instrument, but only if the fee is paid to a third party 
€or services rendemd and the charging of the fee is permitted under Applicable Law. 

24. Waivers. Borrower waives all rights of homestead exemption in the Property and 
relinquishes all rights of curtesy and dower in the Property. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained 
in this Security Instrument and in any Rider executed by Borrower and rezorded with it. 

Witneses: 

P.). 1. of 15 Form 3022 1101 
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COMMOWALTH OF PENNSYLVANIA 

Allegheny, ss 

m 3 5 0 5  

December l g t e z o o 3  

0 8 9  

Then personally appeared Robert Haas the above named Vice President of 
MELLON BANK, N A,, which in its capacity as Trustee under the Declaration 
acknowledges the foregoing instrument to be h s  fiee act and deed, before me, 

\ My Commission expires 

Nolrnal wal 
Genmde C Bcoudry. Nomy Public 

Bradford Woods Boro. Allegheny County 

Memfmr,PeMsyivanlaAlrocralJonot Notaries 



County ss: 

On this \qY of berembw , before me personally appeared 

e 

to me known to be the person(s) described in and who executed the foregoing instrument, and ’ 

acknowledged that helshelthey executed the same as hisherltheir free act and deed. 

My Commission Expires: 0507-07 

lnltlrlr 
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. '  . f , ' *  LOS #: 70498 
MtS #: 000000000 

ADJUSTABLE RATE RIDER 
THIS ADJUSTABLE R A E  RIDER is made on DECEMBER 19TH , 2003 , and is 

.incorporated into and shall be deemed to amend and supplement the Mortgage, Deed of 
Trust or Security Deed (the "Security Instrument") of the same date given by the 
undersigned (the "Borrower") to secure Borrower's Adjustable Rate Note (the "Note") to 
MELLON TRUST OF NEW ENGLAND, N.A. (the "Lender") of the 
same date and covering the property described in the Security Instrument and located a t  

79 LOUISBURG SQUARE, BOSTON, MA 02108 
[Property Address] 

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE INTEREST 
RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE MAXIMUM RATE 
THE BORROWER MUST PAY. 

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the 
Security Instrument, Borrower and Lender further covenant and agree as follows 

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

The Note provides for an initial interest rate of 3 725 %. The Note provides 
for changes in the interest rate and the monthly payments. as follows: 

4. IMEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dates 
The interest rate I will pay may change on E B R U A R Y  I S T ,  P d O 4  and on 

;he first day of each month thereafter. Each date on-which my interest rate could change. 
is called a "Change Date." 

(e) The Index 
Beginning with the first Change Date, my interest rate will be based on an index 

The 'Index" is the One Month London Interbank Offered Rate (LIBOR) as published daily in 
the "Money Rates" Section of The Wall Street Journal as the British Bankers' Association 
average of interb: :k offered rates for dollar deposits in the London market based on 
quotations at 16 Yajor banks. The most recently published rate in effect in The Wall 
Street Journal on the day before each Change Date is called the "Current Index". 

If the Index is no longer available, the Note Holder will choose a new index which 
is based upon comparable information The index may not be reported in The Wall Street 
Journal or any other newspaper, but wilt be an index about which public informatlon IS 
readily available. The Note Holder will give me notice of this choice. 

Page 1 of 3 
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(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by 

adding TWO percentage points ( 2 000 #) ("Margin") 
to the Current Index The Note Holder will then round the result of this addition to the 
nearest one-eighth of one percentage point (0.125%). Subject to the limits stated in Section 
4101 below, this rounded amount will be my new interest rate until the next Change Data 
In the event that the sum of the Current Index and Margin for any adjustment period is 
one-sixteenth {1/16th) more or less than the nearest one-eighth (1/8th) of one percent, my 
interest rate for that adjustment period will be rounded to the next highest one-eighth 
(1/8th) of one percent 

Dwing the first 120 months of this loan. the Note Holder will determine the 
amount of my new monthly payment that will be sufficient to pay the monthly interest 
charges on my loan at my new interest rate. Beginning with the Change Date on-. 
JANUARY IST, 2074 , the Note Holder will determine the amount of the monthly 
payment, that would be sufficient to repay the unpaid principal in full on the Maturity Date 

I 

at my new interest rate in substantialty equal payments. - 
(p) Limits on Intorest Rate Changes 
On the first Change Date there will be no limit on the amount of the adjustment 

except for the Maximum or Minimum Rates; at each Change Date thereafter. my adjustable 
rate of interest will never be increased or decreased by more than THE 
~ ~ ~ ~ ~ ~ ~ ~ X x x x X x ~ X n a S ~ ~ ~ ~ ~  Maximum or Minimum rate limitations The 
"Maximum Rate" is 10 f 5 0  96; the "Minimum Rate" is 3.000% 

{a Effoctive Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the 

amount of my new monthly payment beginning on the first monthly payment date after the 
Change Date until *e amount of my monthly payment changes again. 

(F) Notice of Changes 
The Note Holder will deliver or mail to me a notice of any changes in my interest 

rate or the amount of my monthly payment not less than twenty five (251 calendar days 
before the payment at the new interest rate or amount IS due. The notice will include 
information required by law to be given me along with the title and telephone number of a 
person who will answer any question 1 may have regarding the notice 

12. UNlFORM SECURED NOTE 

(A) Until I exercise my Converslm Optron under the conditions stated in Section 5 
of the Adjustable Rate Note, Uniform Covenant 17 of the Security In a m e n t  is amended 
to read as follows: 

, 

Transfer of thm Property or a 66ndkfd Interest in Borrower. If at1 or any part 
of the Property or any interest in it is sold or transferred (or if a beneficial interest in 
Borrower is sold or transferred and Borrower is not a natural person) without the Note 
Holder's prior written consent, the Note Holder may. at its option. require immediate 
payment in full of all sums secured by the Security Instrument However, this option shall 
not be exercised by the Note Holder if exercise is prohibited by federal law as of the 
date of the Security Instrument The Note Holder also shall not exercise this option if- (a) I 
cause to be submitted to the Note Holder 
Page 2 of 3 
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evaluate the intended transferee as if a new loan were being made to the transferee; and 
(b) the Note Holder reasonably determines that the Note Holder's security will not be 
impaired by the loan assumption and that the risk of a breach of any covenant or ' 

agreement in the Security Instrument is acceptable to the Note Holder. 

To the extent permitted by applicable law, the Note Holder may charge a reasonable 
fee as a condition to the Note Holder's consent to the loan assumption. The Note Holder 
may also require the transferee to sign an assumption agreement that is acceptable to the 
Note Holder and that obligates the transferee to keep all the promises and agreements 
made in the Note and in the Security Instrument I will continue to be obligated under the 
Note and the Security Instrument unless the Note Holder releases me in writing 

If the Note Holder exercises the option to require immediate payment in full, the 
Note Holder shall give me notice of acceleration. The notice shall provide a period of not 
less than 30 days from the date the notice is delivered or mailed within which I must pay 
all sums secured by the Security Instrument If I fail to pay these sums prior to the 
expiration of this period, the Note Holder may invoke any remedies permitted by the 
Security Instrument without further notice or demand on me. 

(6) If I exercise my Conversion Option under the conditions stated in Section 5 of 
the Adjustable Rate Note, Uniform Covenant 17 of the Security Instrument described in 
Section 12(Al above shall cease to apply to the Property securing this Note and the 
following shall apply instead 

Transfer of the Property or 8 Beneficial Interest in Borrower. If all or any pad 
of the Property or any interest in it is sold or transferred (or i f  a beneficial interest in 
Borrower is sold or transferred and Borrower is not a natural person) without the Note 
Holder's prior written consent, Note Holder may, at its option, require immediate payment 
in full of all sums secured by this Security Instrument However, this option shall not be 
exercised by the Note Holder if exercise is prohibited by federal law as of the date of the 
Security Instrument 

If the Note Holder exercises this option to require immediate payment in full, the 
Note Holder shall give me notice of acceleration The notice shall provide a period of not 
less than 30 days from the date the notice IS delivered or mailed within which I must pay 
all sums secured by the Security Instrument If I fail to pay these sums prior to the 
expiration of  this period, the Note Holder may invoke any remedies permitted by the 
Security Instrument without further notice or demand on me. 

, BY SIGNING BELOW, BORROWER accepts and agrees to the terms and covenants 
cow 5ed in this Adjustable Rate Rider. 

(SEAL) (SEAL) 
LIWOA I ( .  WITH, EU-1RUSTEE OF 1UE l&J PRwDEnrBorrower 

LOUISBURG SWARE NOMINEE TRUST 

(SEAL) (SEAL) 
Borrower Borrower 
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'Exhibii "A" 

0) 

A ccruin putel of land riruatcd in Ihc Beacon Hi11 Section of h e  Ciry of Bormn, Suffolk County, 
Masrachuscnr, urd king mom pMicularIy dcrcnkd as blIows: 

Bcgtrning at the comer of Pinckpy Street and Lou'uburg Square, thence 

N863600E 

S03-27-28E 

a distance of twentylcight d twcnly-wo hurrdrcthr (28.22') fnt to a point, rhcncc 

a distance of twny+nc urd eightyeight hundredas (21.88') feet by 17Louuburg 
square to a pins thence 

p i n g  thence 
S86-33-27W a dismcc of one md Ih'wfour hundrcthr (1.34') feet by said 17 Loukburg Square. to 8 , 

S0012243W dbtsnce of forty-seven urd forty-one hundrth (47.41') feet by said 17 Loukburg 
Square to a pink thence 

S90-WOOW i distance of tbirty+onc and sixtyone hundrcths (3 1.61') feet by Louisburg Square to the 
pint of bgturkrg. 

Said parcel contains I 2,198 quare feet and b shown u 19 Louisburg Square on a p h  entitled 
'Rerubdivision Plan of LMd, Louisburg Square, Boston, MA. Prepared for the Abbey Group, Rcpucd by Andover 
Engineering, hc., 1383 Washingroo Soccr, N.wton, MA, Fcbruuy IO, 1994, Sulc 1" - lo'." 

For mortgagors' t i t l e  see Deed recorded in Book 19549 ,  
Page 213.  
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(the 'Moctgago/) This Secunty lnstrunml IS granted to the Mmwgee 
catiten8 &ah or MA... Chuaetf. 
a saviqs bsnkorgarrued underthe laws of the state where the Lender has its pnnclpd pbcc d blneu. 
PI stat. s r r e ~ t .  Pornton. m o m s  ('Lendef) 
mu Searnty I n s m t  secures to the Lender (I) me re9ayment d the debt ewdenced by a Home Equay CreQt ~m 
Agmmenl made in favor of the Lender by 

Joloo I XIRRY 

I 

1 

I 

and dated as 01 m a 3 t i 9 9 9  (ule 'Agreement-). including Out not ltmded lo. any luMa aevance. 
mtemst Weon. made to the maltcfls) of the Agreement by the Lender under Paragr;rph 1 below. (n) all 

WUIWBIS. d rwlons  and m c d r b t m s  d the Agreement. (NO the paymenl of an Olher s u m .  m(h intemst. adMmed 
under P.rrgnph 9 below to pmtm the sewnry of ttus SecunIy Inslrumenl. and (ivl rhe pertomwco of the 
covenants and agrcemenls under thhs Security lnstfumenl and Ute Agreement. 

The Agreement o an adpsrable rate consumer revolvmg loan agfeemenl. pursuant lo *ch the Lender MI a g d  
to lend money to the Mottgegor hom time to t~me punuant lo an open-end uedit pbn as delined in SeeWm 1 of 
Chapter 1400 of the Massachusetts General Laws 

The marnnum ivnount secured by this Secunry l f ~ t r u m e n l t ~  f UO.Olb, 00 of pnwpal. plus nteroet Onreon 
and all osher chaqes and fees ~mposed by M e  Lender under the Agreement and thn Secunty lnsbument. muding, 
Bul not lunitbd to, amounts disbursed by the Lender under Paragraph 0 below 

Far mis purpose. the Morlgae#. 111 cOMderaliOn of the debt evidenced by me Ageun~ml. doer h a b y  -age, 
gmt and convey to the Lender and Uw Leneefs su#~sson and assgns. mm STATUTORY POWER OF SALE 
AND MORTGAGE C O V E M S .  the fo lhng  described property located in the Counry of SVIOOLK 

C m m ~  of Massxhusetts 

' 

'Sa0 atached legal descrlptlon hereto and made a pwl hemof.' 

Y 

W 
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The lencer and any olher Mortgagor 01 maker(s) of the Agreemnl msy rqm to extend. madity. lbrkar or make 
ey other Bcoommod~bo(~s mm q a r d  to the terms of this Secunty lnstNment or Iho Agreement mmout such 

consent and mmut  relcasmg such MonsagX or modifymg thrr Secunty Instnmwnt as b such 
Mongagds n(ennt in the Pmwty 

1. paymen1 d PrIndpal and Intaorl. the Mort~gor  shall p r o ~ ~ t l y  pay m e n  due the pnnopal of and me mtnrsl 
on me debt evdenced by tha Agreement, end all other fees and ChaGes as provided in Ute Agreement, ud the 
mnclpar ol and mtenst on any F w e  Advances secured by this Secunty lnslmmenl The Secuny In6~fnOnt 
seeur(n paymenl of the Agmemmt eccordmg to its terns which are m c o ~ t e d  by reference mto mn Secunty 
I n S W L  

4. Appllutlon d Payments. Unless apdtceble law requires Qhennse. aU paymenls rscetved by the Lender under 
mu Seamy Instrument and the Agreement may Be apphed lo reduce amounts omng to ihe Lender horn mo 
M o ~ t ~ e g ~  and lrom the makMs) of the Agreement in whalever O N W  Vle Lender, in itl Sore drscrebon. chooses 

S. Vvkbk Ram. fhc Agreement pr~ndes for changes in the rate of finance chaqe. as mole pamur)arly descnkj 
m me 4 m e m n t  All felerwes to nteresf in UIIS Secunty InsVumenl &hall be to me vanable nte of finance chargo 
set forth n me Agreement 

' 

6 Prior m a g o r  and Doeds of Trust. Chrrgor. Lien. The fdlowmg p r o v ~ s ~ n ~  commtmg ~ X L I I I ~  

wbfedness (me %mor MoRgsge') are a part of rhis Mortgage fhs k n  of mu Mongage recunng the 
ndtbteeness may be bctondasy and Intenor to an existing hen Grantor erpmsly cuvenantl and agrees to pay. or 
see 10 me paymen! d. h e  Senior Mortgage and lo prevent any default on such Sen- Mongage. any eerault under 
the inrhmenb evdencmg auch UdeMCJrtess. or any defaull under any secumy Oocuments for such rndcbtedners 

ths M.ordgsgor shall not moafy. amend or extend the Seruor Mortgage 01 debt s e s d  thereby mmout the 
wntlen coruenl d the Lender. The Mongagor shall pay of caw to be pad eW taxes. assessments. snd other 
charges. her.  snd unposims aanbulable to the Praperty whEh may ensln a pnonty over this Secunty Instrumen1 
and leasehold p a y m e  01 ground rents. if any 

The MongaSol shall not a b  any lmn M encumbrance Io attach lo me Prop ty. o m e r  man !he lien for unpad mal 
estata taxes not yel dua and payable (the 'Acaued Taxes') and the Serror Mongage. Without kn~ong the scope of 

bego~ng. Ih. Mongsger shall promptly d&mrge any lien, olher man Ure Aoaued Tares and Senlor Mongage. 
whch hes prmty over h a  Scwnty Instfument unless Ihe Mortgagor (I) n good hnn contests the lien by. or deknds 
against entorrcmant d the 6en n. legal procssdings whch  m me Lenders odnlon. m t e  to prevent the 
encorcement d Be licn 01 lor(elhrre of any part of the RopcRy and 01) deposa mm me ~ender money w other 
SccuI(y aCCeot8bb to the L a d a  b rebsfy the amount d such hen I Lender detemwres that any part of the 
~ P M Y  m rubpct IO a ben pr0)ukted under IIW Secunry tnstrument the Lender may gwo ttw ram~al)or a noice 
Mmrving Wm. and tho Mortgagor shau sahrty m6 k n  or We one 01 mom d ma oc00111 descnw above mtrun 

. 

(WdW d u\e 9mg d nobee 

. I - 9 .  
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I 
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U n m  rn 1-r rn me ~onpagor omenme agree n wmrng 01 unless othefwse requrnd under €he t e r n  of I 
oy m r  m0r)gage of d. u s u y  nsuranu, proceeds shall be 8pplNd to mslorabon 01 repair of tne Plopeny 
danugea. if ~e ~ I O R ~  01 rspau IS economcalty feaWe and Ihe Lenders rclcunly s not lessened If me 
r e s m m  e feasrMe c' the Lendets secunty vmuld be ksmed the insuri)nca p r o c d s  
rhao k, apphed  he r e d m  or me IndeDtedneSs of me s u m  secured by thio SecurUy Instr(rment. whether or nd 
then due. mth any,excem pad lo the MortpaJW 

I ma a&- me propey. or doer not answer wnthin thny (30) day% a nollcb fmm the Lender that the 
Insurance camm nas offered b reme a dw of insurance beneCk. lhen Ute Lender may collect and a m  the 
insurance pmceees The ~ender may use mo proceeds lo rewr or mlom the Property of to psy sum, secured By 
mls Secunry ~nsmmertt, whahar or MII men due Tbe inrrry (30) bay penod mA begm wtmn me Lender sends the 
notice to the Mongagor 

Unless the Lender and the Morlgagor othenmse agree m Wn(ig. any appltC8fron of proceeds lo p~vlopal shall not 
extend or oostpone the due date of me monthly payments rekned to m Paragrwph I above or change the amolnt 
of me payments. If. under Paragraph 19 below. fhe Property IS acquired by me Lender. the Wgagor s nght to ry 
msurante pollcles and proceeds resulling from damage to the Properly onor to me acquistbon Shal l  pass to me 
Lender lo tne exten1 of me sum secured by this SeCurq lnstnrment mvneaaalely pnor to the acquisitmn 

8. Prescnalm. Malntsnanca and Pnnsclion of Property, M ~ r t ~ ~ g ~ f ' s  Loan Appllutlon, Laasaholdr. The 
Mmgagor shall keep the Property in coed repair and shall no1 deslmy. ddmage or mpav v# Properly. dlow n e  
Pmperty to deterwale. or comrmt waste or m i t  any nutsance on me Propany The Mortgagor shall be n defaun d 
any fde~ture acm or pl#sedmg. whether ovib or cmnal. is begun thaf in Lemer's good faith ludgnml could 
reurll m forfeiture of me ProDerty or Omenmsc malenally impair the len created by tt~n Secunty lnsmment or me 
tendeh secunry interest. 

The Mortgagor rhall also be in default fl the Morrgagor dunng me loan a3plnatlon process. gave matenalty false or 
inacaffale intormallon or statements lo the Lender (or bled to provide the Lender mth any matenal mfarmstuan) in 
Connectmn mth the ban evldcnced by me Agrmment 

The Mortgagor shall comply wilh all Uu3 prOvmOnS 01 m y  IcJse if lhis Secunty lnsrnrment is on a krrekokl If me 
M04agor acqunes fee title lo the Property lhe IUaSehold and the lee title shall not merge unless lhe Lender agree 
to Ihe merger m rvnling 

I 
! 

! 

9. Protection of Lender's Righta in the Property Mortgage Insurance. If lhe Mongagor fails lo perform lhe 
covenants and agreements conmned in Vln Secunry Instrument promplly. or if mere IS a kgal or admarismttve 
proceeding that. m the judgment of me Lender. may signifianffy affect Ihe Lenders nghts in ole Property (such as a 
proceed~ng In bankruplcy. probate. for condemnation or lo enforce bwn or regubbonsI men Lender m a y  do or 
pay for whatevew the Lender delcrmnes rs necessary to protect fhe value of the Properly and W e  Lenders nghls in 
thc Pmpeny The Lenders a a m s  may indude paying reasombk a3omeys fees and entemg (or ca\umg 
agent or independent contraclor to emler) on the Property IO make repairs Allhou@ me Lender m a y  tsko acbon 
under thA Paragraph 9, Ihe Lender eoes not have lo do so 

Any amounts dnbursbd by lho Lender under ltus Paragraph 9 shan become oddrbond debt of me Moqpgor 
secured by thu seanty Instrument. unless 8t.e Morlgagor and Rho Lender 8gm b mher temrr of psyment, mere 
amounts shall bear inlemt hom me date d dlsbursemenr at me vanable rate of I N C ~ I  applcable to the 
Agreement. and shall be payebb mlh mleml .  upon nowe from lhe Lender 10 me Moa- nquesbng pa- 
Any such octkn by Lmler mal not w conslmed as cunng the debul ao as to bar Lemer hom any remedy mat fl 
omemso WOUU hsd. 

N me Lender rsqued mongage mumca as a COndihOn of making lhe loan secund by mn Secunry Insbument. the 
Mortgagor rhatl pey the pfem~unu rwuwed b maintan lhe mortgage insumnce UI effeu unlrl such bne as the 
requ~nmnt for the mutgage msuance tefmmatu VI accoreanee mm me Mortgagofs and the Lenddr WMWI 
Wmment or spptmek taw. 

10. InSwtlon. Tho Lender or IU agent or independcnl conlractw may make reaonaUe entnes upon and 
mspetrmr d me Propew The Lender t h s H  give the Mortgagor nohce at the bme of or pnor 0 an inspecbon 
speafymgmasonableasuseforv lb~  

11. Condomnah The proceeds of any awed or dsim for damages. dimst or conssquentlel. in mth 
any condemnabon or OW taklng d part or a11 01 the Rogerty. or for conveyance m Lou of candemnahon am here@ 
asslgned and snd bo pnld Io tho Lender rubjeet to the tcnm of the Senror Moqage and any other mortgage. deed 
of trust or other secudty agrecmcnt mm a lm which ha5 pnonv over thm Sewmy lnroumenl 



n 
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13. Sucurron md Asrignr Bound: Jdnt and Ssueral Liablliry. The cavenanta and aveemenfr of UBIS 
Seamy bavwnerrt shail bbul and knelit Ihe s ~ t t e f s o ~ r ~  ud a8sgns of the Lender and the Mortgagor. sub- m 
me pmmaom of Paragraph 77 bekn~ the Mxtgagws covenan8 and a~eemen8 shall be JON and rev- 

, 14 NoUces. Any nottc8 to tne Mortgager prwded for in Ihis Searnty Instrumen1 rhaU be given by delnrenng II or @ 
mailing 1 by fim class mail unless applicable law requires use of another method The nottce shall be drected lo me 
Property ~ddress M any other addresr whlCh me Mortgagor dewnates by wntten nohce to me Lender. Any nowe 
to Lender shd be gnen  by lirrr cbrs marl to Lend&o address stated heren. or to any other address wructl n~ 
Lender derlgnaler by nobce to Uw MoRgagor Any nottce Prowled for in UMs Security Instrument shall ba deemed to 
have been p e n  to the or the Lender when delivered or b o  (2) busmess days foDarnng mlmg as 
proutdd m this Parrgnph 11 

11 Govomlng W SevrrrbJIity. This Secunry Instrument shan be governed by federal law snd the b w  d me 
lunr6wbon 10 wincf~ the Pmpeny n located In the event mat any prowslon or clause of this Seamy Insmment or me 
Agreement mnlcts wnlh appbcabk bw such conllct shdl not affect other provisions of this Secunty Instrument O( 

the Agmemeni WhKh tan be given effecl wlmoul Ihe conflcting omiston To lhis end. the v s l w  of mu Sccunty 
Iruhument and Ihe Agreement are declared to DC roverabk 

le. ~ o ~ g a ~ e f r  Copy. The Mongrqor shall be given one cow of the Agreement and of VIIS Sccunty JnsINmdnt 

17. transfer of the Propmy of a Bemlclrl Interest an the Mortgagor, Asrumptlon. If me Mo~tgagor -Us or 
wansfen 1 01 any pan d the Prooerty or any inlerest in the Propeny. (or d a benaficral interest in Mortgagor 18 
sold 01 ~nrlmed and me Mmgagor 18 no1 a natural p e m )  mUmt me Lender‘s mor wnnen anment. me Lender 
will kminam me ~ender‘s mmmoment to make Future Advances and require immediate repayment n hrll of aU 
s u m  MCUKUI by Uur Secunty Insmment. unksr prohbfed by appJicaMe law N Lender m u a n  unmedae 
paymcnl m M under mir pamgmph. Lender wH gwe mortgagor et least (30) days ta make ma requrred payment. 
The 3Waypmod mp begm on VW, date the notrcB a Nlkd Or thlNered If the morlgagordoes not make me 
requmd paymenl dunng m t  pencd. Lender may act to enforce Ib ngMs under thb Secuy htmrumenl wllhout 
ghmng M w  any huuw nom of demand for payment Your nghta underma Agreement bdong to you only and 
may not be -erred or augned. Your oblgahonr. however, IW Wmg on your hem end legal rspmentabver 



24190 266 

The Lender shall MI be rcquired to enter upan. take control of or maintam me Ropeny before or after gtnng not~ce 
ol breach to me Mortgagor However the Lender or a ludlcrally appointed recelver MY do so a1 any tune there n a 
b r e d .  Any applcahocr of rents shall not cure or waive any default or invalidate any dher rghl or remedy of the 
Lender. This assignment of renls 01 me Prooeny shall termmate when the debt securrd by th6 Secunry InsVwnent IS 
paid in full 

21. H a a d o r n  Substances. The Morgapr shall no1 cause or pernut the pmrence use. disposal. storage. or 
release of any Hazardous Substances on or u) ole Propert.j The Mongagor shall not do 01 allow anyone elso IO do. 
anyunng affeumg ule mat is m nofaon of any Envfirwlmental Law The precedmg two sentences shalt not 
aporv to the lawful presence. use or storage on the Propeny of smaU quanhues of Hazardous Substanem mi are 
generatty meogmed to be aporopnate to normal rcsdmlhal uses and lo mamtenance of lhe Property 

The M m p g o r  shall give the LenCer plompl m e n  notKe of any invesbgation. cbim. demand. lawpull or other 
aaan by any governmental regulatory a p u y  or mate patty invdvlng me Pmperty and any Hazardous Sub6taw 
of Emrlronmstnal Law of w l u h  the Matgagor has actual knowledge. If the M-agor kam. 01 IS notBed by any 
governmental or fegutatory authority that any removal or Other remedlabon of any Hazardous Substance affecbng 
the Property IS necessary. me Mongqor shdl promptly take all necessary acbons in aceonlance mth applicable 
mrorrtnent raW 

As used II) mir Paragraph 21. 'Hazardour Substances' are those substances aeLm as LOW or hazardous 
urbrtsncer by smnmnmenmB lamu .nd the lollanng substancu gasol~ne. kcmsm. other flarnmsm or toxe 
petroleum products. lorit petweer and herbader. vobtde sohntr. mafenals contamg asbestos or kumddehyde 
OM r a d i i  malonab Al used m ma Fangmph 2L .Envawnmntal Lauf means federal lam and bwr of thd 
pmsdam where Wm Ropeny IS located lhal rebte 10 heallh. safety or ennronmcnld pmtemon 

2 2  Loan Charges. If the Agmmenl IS subpa to a law whrch sets maximum ban charger. and that Im I finel?y 
interpeted so mal the Intomi or OW ban chafges tdlected or to be CdkcIed m con- w m  Um ~ e c m e n t  
exceed pemmed Lmu. men. (I) any aum loan charge shan be reduced By rho amounl neceusy to MU- the 
charge to ma pemmcd Cmc and (u) any s u m  akeady cooeded fium Mortgagor which exceeded pcwnmcd limb WIN 
be re- to Mortgagor the Lender may choorc lo make thrs refund by rcduung Ihe pnncipal owed undw the 
Agreemnt or by mprbng a drrecl payment to M w .  If a refund reduces pnnclpal. the reductm mil be haw 
aa a pulol pmpaymonl u n d e r h  Agmenmnt 

I I 

I 

24. Ralaaso Upon terminahon and achsrge of the Agmment and an other sums secured by this smrlty 
Instrument. mn sacvlry Inrtrument scull beame nun and vod and m8 Lender shall re(ccl5o VIIS Snumy irummm 
wllhour charge to the Mortgagor The M o c t g a ~ o r  shall pay any recordatron costs 

2s. WJvora. The Monpagor mauves an nghts of homestead exemwon in the Plopeny and all ngtm of cuflesy and 
dowar in the Pnm%ty 

'W' 
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27. Default You will be n default under me Agreement if any of the following occurs. each of whch constitutes a 
breach of a rnatenal oblgabon of yours under the Agreement 

(a) You Id lo make any payment w e n  due or to pay any charge 01 k e  when due, 

(b) your acbon or bdure LO act adversely effects ow secunty lor your loan or a nght w have UI the seamy (an 
anmpl by my o m  ~daor  io take momy or omcr proparry of you0 mat is in our possessmn is an examm of 
a hilum to act that would adversely aWeet Our recunty or secunty ntemt). 

(c) A awndetbnnher mi you are bankmpc ot rnsotuetx 01 

(d) You gave 01 g w  us false or maIenally mrdsedvlg rnfomrewn in conneclion wtlh MY extension d Veda lo 

28. R.rdt8 ob Dafrult. If you am m default, we may k m r  youruedn lm. we may refuse to make my turner 
advances under me Agrsement. we may r e b e  to pay any ouarandmg checks mat would mure us to make an 
addiwnal ban b you. we may fomctose on the real ProOeRy dasurbed n this M- recunng your loon. we may 
t8kewhaleverothu sctbrr B m a d  under M m e .  and we may exelol9 any and am of our rights v n ~ l  
mveUto a q  OMerproPeny 6ecurhg your ben. We alsomay demand -1 you pay the full amount you o w  on your 
loon mmodtately. A M  default we may assess nrerest at the mereared rate d 2 men1 per montn on tho 
Outrtandmg prbwlod balance d your loan unN aft amounrs due am pad m hdl 

, 

youundwyour~ -- 
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INDIVIDUAL ACKNOWLEDGMENT 
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SCHEDULE "A" 

lings hereon katcd in Dosroa SutTolk County, M-chuxns, on 
Loui\bury Square. shown as Sn 19 Louisbwg Square on a plan entilled 'Rrsubdivlsion Plan of 
I.anJ. t.oursburg Square Bouon. .MA' prepared by Andover Engineering, lnc.. 1383 Washrngton 
Snrr~. Newton. kt.4. dated f c h y  I O ,  1994 recorded with the Suffolk Counry RegrsIq of 
k e d s  in Dook 19058. Page 23 ( h e  "Plan'), COn5lStIIlg of 2. I98 square feet according lo said 
plan !kc deed recorded m Book 19549. Page 2 I3 for a mom paniculpr dcscnptmn of this 
?ropcn? 

Sub1ecI to ;urd with thc benefit of all casemen&, resttttctions. condilmns. pravbs~oru, rrgkr, nghrs 
d wa) . covenants, orders, takings. agreemenu, and reservations of record. and as set forth in , 

k d r  insofar as rht satl~ may k in force and applicable and as KI forth m rhe followng 
Instruments recorded wth S~ffolk Deeds dar, d: (a) Septembhr 6.1 826 in Book 3 12. Page 2 17; 
(bi July 8.1944 in Book 56i, Page 1, (c) February 1,1944 in Book W89, Page 121 and I23 as 
amended; (a) February I, 1944 UI Book 6100. Page 193 asmcndcd, (e) August 21,1946 in 
Book 6308, Page 402.461; (I) k c m b c r  6: 1990 UI Book 16622. Page 20; (8) March 6* 1992 in 
8 w k  17345. Page 51; and (h) May 9.1994 in Book 19058. Page 43. all so far as now in force 
3nd ~pplicablc 

Subjrcr IO 4 with rhc benefit of assignment of all rights. utle and interest under covenants and 
agreements recorded in Book 6089. Page I23 and Book 6 100. Page 193 

So much of the land above described IS included within the firnits of said Louisburg Square. IS 
d j c c i  to the n&u ofall persons lawfully entitled lhereto in and over the same. and there is 
:lpplmenanr to th: fand above described the right IO use wid -a> 111 common wrt! others lawfully 
enlillcd thereto. subjccr to rcsuicuons. cuemcnts. CovenMrs. agrcemcnrs. and CondlllonS of 
recard IO far as now in foice and applicable 

8 

For mongagon iiile see deed recorded on January 1 1 1995, In Book 19549, Page 21 3. at the 
stliT<rtL county R C ~ I S ~  or DCC& 

Shll TH. Linda K. arid 
SlF1 I ON B&iK N A .  TRUSTEES OF 
: & LOL:]SBURG SQUAREXObIlNEE TRUST (recorded lil1195 in Book 19549, Page 209,) 

I '  * 
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TRUSTEE'S CERTIFICATE 
lU2312003 Doc: 0091 

The undersigned, Linda K Smith and Mellon Bank, N A ,  Trustees of The T&J Louisburg 

Square Nominee Tmst dd/t dated January 10, 1995 (the "Trust") an4 recorded with the Suffolk County 

Registry of Deeds on January 1 1, 1995 in Book 19549, Page 202, hereby certify as follows 

1 The undersigned are the sole Trustees of said Trust, 

2 That the Trust has not been altered, amended, revoked, or terminated, but remains in 

a full force and effect; 

3 
- ' 2  

0 >,cn 
Iu 

That pursuant to said Trust, the Tmstees has the hll right, p o q n d  B h o a u  to sell, 
z s  g =-ll 40 

s b  u f-7 

=. sz 
convey, assign or mortgage or otherwise dispose of all or any part ofthe Prem&Q . 

4. As trustees of said Trust, the undersigned certify that they h a k  &I anc&o&(e  
,- 

authority to enter into a mortgage in the amount of %6,400,000 00 encumberingBeprope@ h?@n as 

No. 19 Louisburg Square, Boston, Massachusetts, 
w 4  

fa 
@ 

' 3  x 

5 .  The undersigned hereby certifies that all Beneficiaries of the Trust, have accordingly 
P'Y 

1 authorized and instructed the undersigned to execute the said documentation as described within 

Paragraph 4 herein; and 

I .  

- -  6. No Beneficiary is a minor or incapacitated, and * 

7 

- 
. .-- 

.. -.- This Tmstee Certificate may be executed ins more that one counterpart, with the effect 

that all of the executed counterparts shall ha\ the effect of being a single document. -- 

PAUL J. LJTWIIU, &So. 
SHAMES & LtTWIN 

10 St. James Avenue, I Ith Fir. 
Boston. IMA 02 1 16 

.. - 
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Subscribed and sworn to under the penalties of pejury this @ day of December, 2003 

THE T&J L0,UISBURG SQUARE NOMINEE TRUST 

of Trust dated January 10, 1995 for The T&J 
Louisburg Square Nominee Trust (the “Declaration”) ’ ‘ I  

and not individually 

MELLON BANK, N A ,  Trustee as aforesaid and not 
and not individually 

B Y Y  - 
Robert Haas, Vice President 

COMMONWEALTH OF PENNSYLVPLVIA 
I ,  

Allegheny, ss December (8 2003 

Then personally appeared Robert Haas the above named Vice President of MELLON BAhK, 
N A., which in its capacity as Tmstee under the Declaration acknowledges the foregoing instmment to 
be his free act and deed, before me, 

’ Notary Pub1 icW I 
My Commrssion expires 

Gertrude C Beaudy. Notary Public 
Bradford Woods Boro. Allegheny County 
My Cnmmlwon h p l r c s  July 9. 2005 
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,ss December E, 2003 

Then personally appeared the above named Linda K Smith, as Trustee as aforesaid, and 
acknowledges the foregoing instrument to be her free act and deed, before me, 


